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CAN STATES BE COMPELLED TO PAY 
THEIR DEBTS? 


By the Census of 1870 the total indebtedness of all the States 
and Territories is stated to be $328,244,520; while the true 
value of all the property in them, real and personal, is reported 
at $30,068,578,507. 

It has generally been conceded that State debts rest alone on 
the faith of the State creating them, and that no remedy exists, 
under the American system of government, by which the States 
can be compelled to perform their contracts. 

Mr. Webster, in his letter to Baring Brothers, of Oct. 16, 1839, 
when repudiation theories began to be discussed in several States, 
appears to have indorsed this view, in saying that the security 
for State loans is the plighted faith of the State as a political 
community. It rests on the same basis as other contracts with 
established governments ; the same basis, for example, as loans 
made by Congress, that is, the good faith of the government 
making the loan, and its ability to fulfil its engagements. . 

But he does not say that States cannot be made to pay their 
debts. ‘It has been said,” he says, ** that States cannot be 
sued. . . . Nor would the power of suing give the creditors, 
probably, any substantial additional security. The solemn obli- 
gation of a government, arising on its own acknowledged bond, 
would not be enhanced by a judgment rendered on such bond. 
If it could not or would not make provision for paying the 
bond, it is not probable that it could or would make provision 
for satisfying the judgment. 

* The States cannot rid themselves of their obligations other- 
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wise than by the honest payment of the debt. They can pass no 
law impairing the obligation of their own contract. They can 
make nothing a tender in discharge of such contracts but gold 
and silver. They possess the adequate power of providing for 
the case by taxes and internal means of revenue. They cannot 
get around their duty, nor evade its force. 

* Any failure to fulfil its undertakings would be an open viola- 
tion of public faith, to be followed by the penalty of dishonor 
and disgrace,—a penalty, it may be presumed, which no State 
of the American Union would be likely to incur. 

“If it were possible that any one of the States should at any 
time so entirely lose her self-respect and forget her duty, as to 
violate the faith solemnly pledged for her pecuniary engagements, 
I believe there is no country upon earth — not even that of the in- 
jured creditor — in which such a proceeding would meet with less 
countenance or indulgence than it would receive from the great 
mass of the American people.” 

But experience, since that letter was written, has demonstrated 
that some security is necessary beyond * the plighted faith of the 
State.” The violation of that pledge by one State impairs the 
credit of every other State and of the Union ; and it has come to 
pass that States as States, and States as members of the Union, 
have come to be interested in maintaining the public credit of 
each, as it relates to every other one, and as it relates to the 
Union. 

States cannot, it is true, free themselves from the obligation of 
their debts, except by honest payment; but they can omit the 
* honest payment,” and let the obligation remain. They can pass 
no law impairing the obligation of contracts; but they can omit 
to pass laws to comply with them. They can make nothing but 
gold and silver a tender for their debts; but they can tender a 
new obligation, reduced in principal and interest, offering to the 
creditor the alternative of accepting that or nothing. While they 
cannot avoid their duty, they can and do let that duty remain 
unfulfilled. 

They can do nothing to repudiate their debts; but they can 
repudiate them just as effectively by omitting to pay them. And 
one State, by this course of non-action, can so seriously impair the 
credit, injure the resources, and affect the interests of her sister 
States, that public policy and necessity alike require a careful 
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examination into the nature of the Union, to see if our frame of 
government does not contain within itself a remedy for this 
evil. It is now conceded that this republic is an indissoluble union 
of indestructible States. It is further indisputable, that “ the 
United States shall guarantee to every State of the Union a 
republican form of government.” 

It is a very serious question if a State continues in a course of 
conduct that injures her sister States ; that saps the very sources 
of their prosperity ; that inflicts permanent and lasting injury on 
their power and checks their development; that deprives their 
citizens of property without due course of law, and confiscates it 
for her own use without condemnation and without judicial pro- 
ceeding, merely by the strong hand without show of right, — 
whether the Constitution affords no remedy to the injured States, 
and whether it binds them for ever, by an indissoluble tie, to 
companions so injurious. 

If a nation were to induce the subjects of other powers to come 
within its dominions and invest their property there in trade or 
in realty; and, after having thus obtained control of their in- 
vestments, should seize and convert them to its own use, such 
seizure would be so great a wrong as to justify any remedy for 
redress that might be necessary, including war. But when an 
American State offers to the citizens of the other States her pledge 
that, if they will loan her money, she will repay it according to 
the stipulations of her bond; and then, having obtained posses- 
sion of their property on these promises, refuses to perform them, 
and confiscates that property to her own use, it is to be seen if 
the States whose citizens are thus wronged are without remedy. 
In other words, the object of this inquiry is to ascertain whether 
the American States, by forming the Union, impaired and les- 
sened the security which States and citizens enjoved before the 
Union was formed, or to which they would have been entitled if 
the Union had not been formed. Has the Union impaired the 
power of the law — whether it be law of war or law of judicial 
proceeding — to protect the rights and afford security to citizens 
and to States; or does the Union, in itself and of itself, contain 
all the powers necessary to * establish justice, insure domestic tran- 
quillity, provide for the common defence, promote the general 
welfare, and secure the blessings of liberty to ourselves and our 
posterity ?”’ 
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If the Union had not been formed, the States would have been 
sovereign in every respect, and would have had the inherent 
power of negotiation, treaty, or war, by which they could 
have settled all controversies and protected or enforced all 
rights. 

But the experience of mankind had proved that such powers 
produced turmoil and loss of liberty ; and, therefore, it was be- 
lieved that the provisions of the Constitution would afford full 
and ample substitutes for all rights surrendered by States, on their 
adoption of it. For the right of war or of treaty with foreign 
powers, surrendered by the States, was given the guarantee of 
the United States against invasion and domestic violence ; but 
the same right was reserved to the States with the consent of the 
Union. ‘No State shall, without the consent of Congress, . 


enter into any agreement or compact with another State or with 
a foreign power, or engage in war.” 

The right of negotiating or war between the States was also 
surrendered by the States; but they received for it what was 
considered a more valuable remedy, to wit, the right of appeal to 
the supreme Federal power, and to have its decisions enforced by 


the force of the whole Union. The right of war inter gentes, as 
it would have existed between the States if the Union had not 
been formed, was remitted entirely and absolutely to the feder- 
ated authority ; and the States agreed that all disputes between 
themselves should be settled under the supervision and direction 
of that power, which they further agreed should be arbiter between 
them, and that they would be bound by its decisions, and that 
these decisions should be enforced by it. 

If a State injures another State or its citizens, the injured State 
has first the right, with the consent of Congress, to make a treaty 
with the offending State satisfactory to each, the obligations, 
terms, and conditions of which treaty will afterwards be enforced 
by the Federal judiciary as a contract, the obligation of which 
cannot be impaired.? 

Second, The injured State may sue the wrong-doing State in 
the Supreme Court of the United States, where reparation will 
be adjudged and enforced. 

Third, The injured State may, by the consent of Congress, 
make war upon the State injuring her, in such a case as shall be 

' Green v. Biddle, 8 Wheat. 1. 
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considered proper, and for which war shall be determined to 
afford a sufficient reparation. 

This right of war, with the consent of Congress, may appear at 
first view to amount to nothing ; but, under certain circumstances, 
it might well be exercised in such a manner as not to interfere 
with the peace and order of the rest of the Union, and yet put 
such a pressure upon the defendant State as to force her to do 
right. Ports mijht be blockaded, citizens prohibited from com- 
ing within borders of States, and all the goods and productions of 
a State driven from the other State, so as to impair very seri- 
ously her interests, until it would be advantageous to her to 
change her course toward the injured power. 

The theory of the Constitution is, that a larger security and 
more ample remedies shall under it be afforded to States and to 
citizens, than they would have enjoyed under the provisions of 
international law; and that while States released to the Union 
certain powers of self-defence, they received instead of those 
powers full, perfect, and more complete remedies for all wrongs 
under and by virtue of the organic law. 

If any injuries can be inflicted on citizens or States, for which 
constitutional, legal, and peaceable redress cannot be obtained, it 
would be well that they be ascertained and designated, so that 
proper consideration be given to such amendments to the Consti- 
tution, the laws, or the machinery of judicial proceedings as may 
be necessary to provide such methods of redress. 

By the public law, law common to all nations, questions 
between sovereigns, relating to their sovereign rights, duties, or 
liabilities, cannot be determined in the courts of any jurisdiction. 

At different times in the history of Europe, tribunals have been 
established for the determination of such disputes ; but they have 
always been created by treaty, or by some overshadowing power 
which compelled respect for the authority of such tribunals, and 
obedience to their decisions. 

Henry IV., of France, entertained for a long time the project 
of establishing a court for the settlement of all controversies be- 
tween nations; but it was never carried out. A tribunal was 
established at Rome during the Middle Ages which exercised its 
functions down to the time of the French Revolution. It was 
called the Rota, and the judges were appointed by the Catholic 
powers of Europe. It had cognizance of all controversies sub- 
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mitted to it from all the countries of Europe. Many causes of 
the greatest importance, even between princes, were brought 
before it, and its decisions were everywhere respected. The 
common law of Europe— the civil law — was its guide.! 

But no tribunal exists under the public law, or by the munic- 
ipal law of any country, which can take cognizance of contro- 
versies between sovereigns in relation to their sovereign rights 
or duties. 

In the case of The Nabob of the Carnatic v. The East India Com- 
pany, the Lord Commissioner Eyre stated, that ‘* We are all satis- 
fied that the bill must be dismissed. It is the case of mutual 
treaty between persons, acting in that instance as States inde- 
pendent of each other, . . . and, consequently, is not a subject 
of private municipal jurisdiction.” So, also, in the case of The 
Duke of Brunswick vy. The King of Hanover,’ it is held that “ the 
king of Hanover is and ought to be exempt from all liability of 
being sued in the courts of this country for any acts done by him 
as king of Hanover, or in his character of sovereign prince.” 

And no tribunal exists which has jurisdiction of claims or 
liabilities arising out of sovereign acts or transactions which have 
occurred, in which any country, government, or prince took part 
in a sovereign capacity. When the citizen or subject of any 
power is injured by the sovereign act or omission of any other 
State, neither international law nor the municipal law of another 
country affords any tribunal which can give relief. He must rely 
upon the representations or acts of his own government, acting 
in its sovereign capacity, to furnish redress. 

The English cases of Gladstone v. Musurus Bey,t De Haben v. 
The Queen of Portugal,®> Wadsworth v. The Queen of Spain,® and 
Smith v. Weguelin,’ place this proposition on irrefutable grounds. 
Indeed, as Lord Romilly said, if such a proceeding were allowed, 
“it might alter the relations between the two countries, and 
enable a bondholder, by the aid of the Court of Chancery, prac- 
tically to declare war against a foreign country; for it is clear, 
that, if a court of chancery could seize all the guano belonging to 
the Peruvian government, it might as well seize Peruvian vessels, 


1 Puponceau’s Address on the Courts of the United States, p. 86. 

2 2 Vesey, Jr. 56. 3 6 Beavan, 1. 
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AUM 


AUM 


CAN STATES BE COMPELLED TO PAY THEIR DEBTS? 631 


under the article which declares that all the property and sources 
of revenue of the republic should be applicable to the payment 
of the loan.” In that case, the Peruvian government had made 
in January, 1862, a contract with a company to ship guano to it 
in Great Britain; and, in August, 1862, contracted a loan in 
England of £5,500,000 on her bonds, signed by the Peruvian min- 
ister plenipotentiary and sealed with his official seal ; which bonds 
contained the conditions of the loan, the most material of which 
was, that “it is expressly stipulated that the said government 
specially and exclusively hypothecates the whole of the guano 
that shall be imported into the United Kingdom of Great Britain 
and Ireland, and the whole of the proceeds of such guano, after 
deducting expenses, to the payment of the interest of said bonds, 
and a sinking fund for their ultimate redemption. The suit arose 
on the application of a bondholder to have the net proceeds of 
the sale of the guano applied as stipulated ; but the court held, 
as above stated, that it could give him no remedy for any act 
done by a sovereign power in its sovereign capacity. No bond- 
holder ought to have the right and power to declare war against 
a foreign country by the aid of a court of chancery. The same 
doctrine was affirmed in the case of the Prince Frederick, men- 
tioned in De Haben v. The Queen of Portugal, but not reported, 
where Lord Stowell held that British sailors, who had saved 
a Dutch man-of-war from shipwreck, could not libel her in ad- 
miralty for salvage. So, likewise, the case mentioned by Bynk- 
ershoek,! where certain private creditors of the king of Spain 
seized three Spanish men-of-war at Flushing, in 1668, by legal 
process, in order that they might obtain satisfaction of their 
debt. But the States-general, by their decree of Dec. 12, 1668, 
ordered the authorities of the province of Zealand to liberate 
the Spanish ships of war, at the same time directing a representa- 
tion to be made to the Spanish government to do justice to the 
Dutch citizens, lest it be necessary to resort to reprisals. 

The earliest American case is that of Nathan v. The Common- 
wealth of Virginia, reported in the notes to 1 Dallas, 71. It 
was decided in the Court of Common Pleas for Philadelphia 
County, Pennsylvania, in September, 1781, and met, as the re- 
porter says, with the approbation of all the judges of the Supreme 
Court of that State, the president of which was Chief Justice 


1 De Foro Legatorum, cap. iv. 


632 CAN STATES BE COMPELLED TO PAY THEIR DEBTS? 


McKean, than whom no more learned lawyer, more vigorous and 
acute intellect, or abler and wiser judge has adorned the bench 
or illustrated the jurisprudence of either of the States or the 
Union. A foreign attachment was issued against the Common- 
wealth of Virginia, at the suit of Simon Nathan, and a quantity of 
clothing, imported from France, belonging to that State, was at- 
tached in Philadelphia. The delegates in Congress from Virginia, 
conceiving this a violation of the law of nations, applied to the 
Supreme Executive Council of Pennsylvania, by whom the 
sheriff was ordered to give up the goods. Whereupon Nathan, 
on the 20th of September, 1781, obtained a rule on the sheriff, 
requiring him to show cause why he did not return the writ. 
The point was argued for the sheriff, who defended the rights 
of Virginia, by William Bradford, Jr., Attorney-General of Penn- 
sylvania, with a vigor, ability, and copiousness of learning which 
compared favorably with the best arguments afterwards submit- 
ted to the Supreme Court of the United States on the same ques- 
tion. The rule against the sheriff was discharged, and the goods 
surrendered to Virginia. The judgment of the court states no 
ground for the decision; but the argument of Mr. Bradford em- 
braces the whole subject of national rights and sovereign liabili- 
ties. He urges that Nathan was under no peculiar inconvenience. 
If his demand was just, Virginia would, upon application, do what 
was right; if not, and flagrant injustice was done him, he might 
— if a subject of this State and entitled to her protection — com- 
plain to the executive power of Pennsylvania. 

The case of the Exchange! is a further illustration of this 
settled doctrine, that the courts of one country can exercise no 
jurisdiction over the sovereign of another, or over his property 
or transactions as sovereign. The case was this: The schooner 
Exchange, belonging to American owners and sailing under 
the American flag, left Baltimore, in 1809, bound to St. Sebas- 
tian in Spain. She was captured by a French cruiser, by virtue 
of one of Napoleon’s continental decrees declaring a paper block- 
ade against his enemies, condemned as a prize, armed as a French 
ship of war, officered and manned as such, and in that guise made 
her appearance in the port of Philadelphia, where she was libelled 
in admiralty by her owners, who claimed their property on the 
ground that the French decrees were contrary to the law of 


1 7 Cranch, 116. 
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nations and void, and that the capture and condemnation under 
them could not divest their property. The whole court, through 
Chief Justice Marshall, held that the flag and the commission of 
her captain were conclusive that the ship was a French ship of 
war, and therefore the court could not take cognizance of any 
question relating to her: all such belonged to the political, not 
the judicial, department of the government. 

Therefore, because no municipal court can take jurisdiction of 
controversies between sovereigns concerning sovereign acts or 
powers, nor between citizens or subjects and sovereigns concern- 
ing sovereign duties and liabilities, it is clear that all citizens 
must look, in the last resort, to their own sovereignty for protec- 
tion, whenever they suffer detriment by the acts or omissions of 
any foreign power. 

When a sovereign contracts debts with citizens of another 
country, it is the right of that country to enforce payment of 
them by that sovereign, when it fails or refuses to meet its obli- 
gations or contracts. 

Whoever uses the citizen ill,”’ says Vattel,! indirectly offends 
the State, which is bound to protect this citizen: and the sover- 
eign of the latter should avenge his wrongs, punish the aggressor, 
and, if possible, oblige him to make full reparation ; since other- 
wise the citizen would not obtain the great end of the civil asso- 
ciation, which is safety.” “The right of interference on the 
part of the State, for the purpose of enforcing the performance 
of justice to its citizens from a foreign State, stands upon an un- 
questionable foundation when the foreign State has become itself 
the debtor of these citizens.” 2 

The position taken by the British government, in 1848, when 
Lord Palmerston was Secretary of State for Foreign Affairs, so 
fully illustrates the proposition under consideration, that a full 
statement of it is considered advisable. 

In June, 1847, Lord George Bentinck brought forward a reso- 
lution in the House of Commons, “ that an address be presented 
to her Majesty, humbly praying that her Majesty may be gra- 
ciously pleased to take such steps as may be deemed advisable to 
secure for the holders of unpaid foreign bonds redress from the 
respective governments.” 


1 Lit. 2, ch. vi. sect. 71. 
2 2 Phill. Inter. Law, 8. 
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In replying to Lord George Bentinck, Lord Palmerston said : 


“ Although I entreat the House, upon grounds of public policy, not to 
impose at present upon her Majesty’s government the obligation which the 
proposed address would throw upon them, yet I would take this opportu- 
nity of warning foreign governments who owe British subjects, that the 
time may come when this House will no longer sit patient on the wrongs 
and injustice inflicted upon the subjects of this country. I warn them that 
the time may come when the British nation will not see with tranquillity 
the sum of £150,000,000, due to British subjects, and the interest not paid ; 
and I would warn them, that, if they do not make proper efforts adequately 
to fulfil their engagements, the government of this country, whatever men 
may be in office, may be compelled, by the force of public opinion and by 
the votes of Parliament, to depart from that which has hitherto been the 
established practice of England, and to insist upon the payment of debts 
due British subjects. That we have the means of enforcing the rights of 
British subjects I am not prepared to dispute. ... England, I trust, will 
always have the means of obtaining justice for its subjects from any coun- 
try on the face of the earth. But this is a question of expediency, and not 
a question of power; therefore, let no foreign country who has done wrong 
to British subjects deceive itself by the false impression, either that the 


British nation or the British Parliament will for ever remain patient, ac- 
quiescent in the wrong, or that, if called upon to enforce the rights of the 
people of England, the government of England will not have ample means 
at its command to obtain justice for them.” 


And afterward Lord Palmerston issued a circular to British 
representatives in foreign States, dated Foreign Office, January, 
1848, substantially embodying the same views and positions. 

After saying that her Majesty’s government have frequently 
had occasion to instruct her representatives in foreign States to 
make earnest and friendly, but not official, representations in sup- 


port of the unsatisfied claims of British holders of the bonds of 
such States, the circular says : — 


“As some misconception appears to exist in some of those States with 
regard to the just right of her Majesty’s government to interfere authori- 
tatively, if it should think fit to do so, in support of these claims, I have to 
inform you, as the representative of her Majesty’s government in one of the 
States against which British subjects have claims, that it is for the British 
government entirely a question of discretion, and by no means a question 
of international right, whether they should or should not make this matter 
a subject of diplomatic negotiation. If the question is to be considered 
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simply in its bearing upon international right, there can be no doubt what- 
soever of the perfect right which the government of every country possesses, 
to take up, as a subject of diplomatic negotiation, any well-founded com- 
plaint which any of its subjects may prefer against the government of 
another country, or any wrong which from such foreign government those 
subjects may have sustained. 

“It is, therefore, simply a question of discretion with the British gov- 
ernment whether this matter should or should not be taken up as a matter 
for diplomatic negotiation. .. . It might happen that the loss occasioned to 
British subjects by the non-payment of interest upon loans made by them to 
foreign governments might become so great that it would be too high a price 
for the nation to pay for such a warning as to the future; and in such a 
state of things, it might become the duty of the British government to make 
these matters the subject of diplomatic negotiation. In any conversation 
which you may hereafter hold on this subject with the ministers, you will 
not fail to communicate to them the views which her Majesty’s government 
entertains thereupon, as set forth in this despatch. 

“Tam, &e. PALMERSTON.” 


Such was the well-known condition of international law when 
the colonies formed their first confederation, in 1777. Many 


controversies existed between them in relation to boundaries and 
title to land. These disputes had sometimes verged on border 
war, and threatened to embroil States and their neighbors. No 
authority existed to which they could be referred, or by whose 
decisions they were bound, and it was self-evident that such au- 
thority was necessary for the peace of the confederation. 

Therefore, article nine of the Articles of Confederation de- 
clares that — 


“The United States, in Congress assembled, shall be the last resort on 
appeal in all disputes and differences, now subsisting or that hereafter may 
arise, between two or more States concerning boundary, jurisdiction, or any 
other cause whatever ; which authority shall always be exercised in the 
manuer following : — 

“ Whenever the legislature or executive authority or lawful agent of any 
State in controversy with another shall present a petition to Congress, 
stating the matter in question and praying for a hearing, notice thereof 
shall be given, by order of Congress, to the legislative or executive author- 
ity of the other State in controversy, and a day assigned for the appearance 
of the parties by their lawful agents, who shall then be directed to appoint, 
by joint consent, commissioners or judges, to constitute a court for hearing 
and determining the matter in question; but, if they cannot agree, Con- 
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gress shall name three persons out of each of the United States, and from 
the list of such persons each party shall alternately strike one, the petition- 
ers beginning, until the number shall be reduced to thirteen; and from that 
number not less than seven nor more than nine names, as Congress shall 
direct, shall, in the presence of Congress, be drawn out by lot, and the 
persons whose names shall be so drawn, or any five of them, shall be com- 
missioners or judges to hear and finally determine the controversy. So 
always a major part of the judges who shall hear the cause shall agree in 


the determination, . . . and the judgment and the sentence of the court shall 
be final and conclusive.” 


The article further provides for proceeding to trial and judg- 
ment, in case the defendant State refuses or fails to appear. 

The Articles of Confederation were fatally defective, as expe- 
rience proved, in not providing any means by which the deter- 
minations of Congress might be enforced ; and it will readily be 
perceived that this vice was inherent in the constitution of the 
court provided for the settlement of inter-state controversies. 

In consequence of this, a report was made by a committee to 
Congress, in 1781, for submitting to the States an amendment 
to the thirteenth article; which article declared that “ every 
State shall abide by the determination of the United States, in 
Congress assembled, on all questions which, by the confederation, 
are submitted to them.” This amendment provided that, in case 
any State should neglect or refuse to abide by and obey any de- 
termination of Congress in respect to requisitions for men and 
money, Congress might employ the land and naval forces of the 
United States to compel compliance by the delinquent State, and 
to make distress of the property of such State and of its citizens. 

Mr. Madison and General Washington perceived the necessity 
of such coercive Federal power.! But the amendment was never 
formally proposed to the States or adopted. 

The inefficiency of the confederacy in this respect was the 
principal cause which led to the formation of the Constitution of 
the United States. It was absolutely necessary that power 
should be given to the Federal authority not only to decide, 
but to enforce its decisions. The determination of Congress and 
the decrees of its inter-state court were treated with neglect and 
scant respect, and therefore the new instrument was framed to 
supersede the old, “in order to form a more perfect Union, 


1 Madison Papers, vol. i. p. 81. 
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establish justice, insure domestic tranquillity, provide for the com- 
mon defence, and promote the general welfare.” 

These objects were to be attained by strengthening the central 
authority, and by creating a power which could enforce its own 
decisions. 

As between colonies, disputes were adjusted or settled by the 
prerogative of the crown or the transcendent power of Parlia- 
ment. ‘ This prerogative or power devolved, by the Revolution, 
to the States in their highest sovereign capacity, in a plenitude 
unimpaired by any act and controlled by no authority.” } 

To them thus was transferred the sovereign power of peace 
and war and the duty of protecting their citizens. If one State 
injured the citizens of another by acts of commission, as by taking 
their property ; or omission, as by failing to comply with obliga- 
tions, — then it was the right of the State to make war to pro- 
tect them, and it was its duty, if expediency required it; and the 
act of confederation was a delegation of the power of arbitration, 
without the authority to enforce its decisions. But, by adopting 
the Constitution, these same sovereign States delegated their 
sovereign power in this respect to the United States, to whom 
they made a grant of judicial power over controversies between 
two or more States.” 

If we consider the experience of the confederacy to which was 
delegated a portion of this power, and which was found to be 
inefficient, because it possessed only the authority to decide, but 
not the power to enforce, it would seem clear that the States, in 
creating the Constitution, meant to convey to the United States 
their whole power in the premises. The States themselves had 
the right to decide upon controversies between them, and the 
right to enforce their determination by war. This power and 
right, “ unimpaired by any act, and controlled by no authority,” 
they delegated to the Union. 

To delegate the right to judge in controversies between States, 
without the authority to enforce the judgment, would have been 
a vain and useless proceeding. History, the nature of man, am- 
bition, avarice, greed of power, inherent in human nature, all 
proved the necessity for such force, and the impossibility of gov- 
ernment, without restraining or coercive ability. 

These ideas were prominently in the minds of the men who 


1 Rhode Island v. Massachusetts, 12 Pet. 657. 2 Ibid. 
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constituted the Convention of 1787. They framed the third 
article of the Constitution for the especial purpose of effectively 
settling controversies between States. They considered the power 
absolutely essential to the peace of the Union. They intended 
to convey to and invest in the United States all the power and 
authority of each and every State, inherent in them under the 
law of nations, by which they could compose, settle, and end 
all their controversies. 

The ninth article of the Confederation created a court “ which 
should be the last resort on appeal in all disputes and differences 
concerning boundary, jurisdiction, or any cause whatsoever.” 

If the Constitution had only created the sume power, then the 
Constitution would have failed to.remedy the greatest evil under 
the confederacy. But it contains within itself all the powers 
necessary for the execution of the authority granted by it. It is 
not an agreement to submit controversies to the advice of the 
Federal government, which advice may be followed or not, at the 


pleasure of the parties concerned, but it is a grant of * judicial 


power ;” and * judicial power” is the power to judge, and to exe- 
cute its judgments. It is of the essence, the very life and breath, 
of judicial power that it shall be able to enforce its decrees; and, 
as part of the triple division of government into executive, legis- 
lative, and judicial, the power is absolutely necessary for the 
co-ordinate equal existence of that department. 

If the executive can interfere with the judgments of courts, 
then the judiciary is subordinate to that division of governmen- 
tal power. If the legislature can set them aside, then it is 
equally subordinate. The independence of the judiciary, the 
preservation of the plan of the American Constitution require, 
that the judiciary shall be able to construe the law as it is, and, 
by the machinery provided by law afford an effectual remedy for 
all wrongs submitted to it for redress. 

Carrying out this intention, the third article of the Constitution 
provides * that the judicial power of the United States shall be 
vested in one Supreme Court, and in such inferior courts as the 
Congress may from time to time ordain and establish. The judi- 
cial power shall extend — 

“1. To all cases in law and equity arising under this Constitu- 
tion, the laws of the United States, and treaties made, or which 
shall be made, under their authority. 


i 
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“2. To all cases affecting ambassadors, other public ministers, 
or consuls. 

“3. To all cases of admiralty and maritime jurisdiction. 

“1, To controversies to which the United States shall be a party. 

“2. To controversies between two or more States. 

«3. Between a State and citizens of another State. 

“4. Between citizens of different States. 

“5, Between citizens of the same State claiming land under 
grants of different States; and, 

“6. Between a State, or the citizens thereof, and foreign States, 
citizens, or subjects. 

“In all cases affecting ambassadors, other public ministers and 
consuls, and those in which a State shall be a party, the Supreme 
Court shall have original jurisdiction.” } 

It will be observed that the power is extended to three classes 
of “ cases ’’ and six kinds of * controversies.” The cases depend 
on the subject-matter of dispute ; the controversies are designated 
by the character of the parties to them: cases arising in law and 
equity under the Constitution, laws, and treaties, affecting am- 
bassadors, and in admiralty ; and controversies, between States and 
citizens of other States, foreign States, and States with foreign 
subjects. It is seen that a careful distinction is made between 
cases and controversies, 

Cases mean differences which, from their nature, are the sub- 
jects of judicial decision ; controversies include such cases, and 
also controversies which are political, and of which courts could 
not otherwise take cognizance. Cases in law and equity refer to 
those litigations arising out of questions of right under the munic- 
ipal law, that is, the Constitution, laws, and treaties; under the 
laws of nations as affecting ambassadors, and under the maritime 
law in admiralty. All those cases are well known subjects of 
cognizance by courts. But questions which are political in their 
nature, never have been submitted to judicial proceeding. They 
have always been considered and decided by the political power. 
They may arise out of wrongs done by a State, domestic or for- 
eign, to another State or its citizens; by the United States toa 
citizen ; or by a State when a citizen claims land under its grant, 
as against another claiming under a grant of a different State. 
The Constitution was the agreement by the States or the people 

1 Constitution, art. 3, sects. 1 and 2. 
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to constitute a tribunal which should have jurisdiction over such 
controversies. It created a court for the arbitration of interna- 
tional disputes ; and it was an agreement by the States, or by the 
people, that the States should be subject to its decisions. It called 
into being a judicial power which did not exist before; for 
judicial power cannot, in its nature, without express grant, take 
jurisdiction of political questions. This judicial authority is 
vested in one Supreme Court, and other inferior courts whose 
constitution and jurisdiction are to be created and carried out by 
Congress. But the Supreme Court is created by the Constitution. 
It can be affected by no power less than its creaior. Its original 
jurisdiction extends to cases affecting ambassadors and States, and 
can be neither diminished nor extended, except by the authority 
which granted it.1. This special designation and carving out of 
this original jurisdiction was intended particularly to protect the 
political relations of the United States with foreign nations, and 
of States with States. It extends only to cases affecting ambas- 
sadors and those in which a State shall be a party. In that re- 
spect, it was intended to be a tribunal to administer the public 
law of the world, — that law of nations which has been adopted 
and developed by civilized nations. . 

Cases affecting ambassadors might frequently involve questions 
of peace and war; cases in which a State was a party would 
necessarily often bring in question those rights of citizens which 
their own States would have the right to vindicate by reprisal 
and war. Therefore it was in order to maintain, as far as possi- 
ble, peace with foreign powers and between States, that this 
original jurisdiction was committed to this Supreme Court; both 
jurisdiction and tribunal indestructible and unalterable, save by 
the sovereign power which had created them. 

The convention which framed the Constitution of the United 
States considered and discussed this question with great delibera- 
tion, and framed the clause by which they intended to convey 
the power with the greatest care. The principles on which the 
new government was to rest were first debated and settled in 
the committee of the whole, which reported the result at which 
it had arrived to the convention, in the form of resolutions. The 
thirteenth resolution of the report of the committee declared, 
“that the jurisdiction of the national judiciary should extend 


1 Marbury v. Madison, 1 Cranch, 174. 
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to all cases which respect the collection of the national revenue, 
and impeachment of any national officers, and questions which 
involve the national peace and harmony.” ! 

The distinction is here first made between cases which may be 
decided by courts, and questions which may be either judicial or 
political, and which may affect the national peace. 

These resolutions were referred to a committee on detail, which 
arranged the Constitution in articles and sections, embodying the 
principles set forth in the resolutions of the committee of the 
whole. Article nine of the Constitution, as reported by them, 
is substantially article three of the present Constitution. But 
article eleven of the Constitution reported, embodied article nine 
of the Articles of Confederation, in that it provided a method by 
which the Senate was to appoint judges to decide controversies 
between States as to boundary and jurisdiction. 

In the debate, Mr. Rutledge said, that this provision of arti- 
cle eleven as reported, for deciding questions as to boundary 
between States, was necessary under the confederation, but would 
be rendered unnecessary by the national judiciary, now to be 
established by article nine. He therefore moved to strike it out, 
which was done.? 

Thus the idea, the desire, the intention, is consistent and 
prominent in the Articles of Confederation, in the report of the 
committee of the whole in the convention, in the report of the 
committee on detail, and in the Constitution as finally adopted 
and ratified by the States, that there must be a power to adjudi- 
cate and settle disputes and questions which involve the national 
peace and harmony. ‘ The necessity for a judicial department in 
the general government was, therefore, one of the most prominent 
of those “exigencies of the Union,” for which it was the object 
of the present undertaking to provide. The place which that 
department was to occupy in a national system could clearly be 
deduced from the office of the judiciary in all systems of govern- 
ment. That office is to apply to the subjects of the government 
the penalties inflicted by the legislative power for disobedience 
of the laws. Disobedience of the lawful commands of a govern- 
ment may be prevented or punished in two modes. It may be 
done by the application of military power without adjudication ; 
or it may be done through the agency of a tribunal which adju- 


1 Madison Papers, p. 860. 2 Madison Papers, pp. 1284-1416. 
VOL. X11. 42 
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dicates, ascertains the guilty parties, and applies to them the coer- 
cion of the civil power. This last is the peculiar function of a 
judiciary.” 

The Constitution, therefore, created a judicial tribunal, the 
existence and jurisdiction of which was fixed by organic law, 
and the power of which cannot be hindered nor impaired by any 
other department of the government. The legislature cannot 
add to nor detract from its authority. It may supply the ma- 
chinery and the instruments for the exercise of its power; but 
the failure to do so will not diminish the ability of the Supreme 
Court, in its own way, according to processes and methods of its 
own devising, to exercise and effectuate its authority, to bring 
parties before it whom it has the right to cite, to deliver judg- 
ment where it has the jurisdiction to decide, and to enforce where 
it has the power to decree. 

If it were otherwise, the non-action of the legislature in pro- 
viding proper modes of proceeding, or the veto by the executive 
of such provision by the legislature, would render this judiciary, 
created by the Constitution, powerless to assert jurisdiction cre- 
ated by the Constitution. The end of its being, the object of its 
creation, was to apply and enforce the laws which governed the 
cases and controlled the controversies brought before it. 

The Constitution, laws, and treaties of the United States, the 
law of nations in cases affecting ambassadors and in controversies 
between States, must, of necessity, furnish the rules which it is 
to apply. The remedies must be moulded and arranged, and be 
adapted to the nature of the government and the object to which 
they are to be applied. So far as controversies affecting ambas- 
sadors, between States, or States and foreign powers, or between 
citizens of different States, the main object of the jurisdiction was 
to preserve the peace and harmony of the Union.* James Wilson, 
afterwards one of the justices of the Supreme Court of the United 
States who decided the case of Chisholm v. Georgia, said, in the 
convention of Pennsylvania which adopted the Federal Consti- 
tution, ** When a citizen of one State has a controversy with an- 
other State, there ought to be a tribunal where the parties may 
stand on an equal and just footing.” 8 


1 2 Curtis on Const. 61. 
2 Hamilton, in No. 80 of the Federalist; 1 Kent, 296, Cohens v. Virginia,6 Wheat. 
406. 8 2 Elliott, 456. 


‘CAN STATES BE COMPELLED TO PAY THEIR DEBTS? 643 


Robert R. Livingston said, in the convention of New York: — 


“ That to establish peace on the basis of a general union of nations has, 
at various times, employed the thoughts and attention of wise and virtuous 
men. It is said to have been the last great plan of the illustrious Henry 
IV., of France, who has been justly esteemed one of the wisest and best of 
princes. 

“ But alas, sir, in the old world every attempt of this nature will prove 
abortive. Their governments are the children of force or fraud, and carry 
with them strong features of their parent’s character. Disputes will not be 
referred to a common umpire, unless that umpire has power to enforce his 
decrees; and how can it be expected that princes jealous of power will 
consent to sacrifice any portion of it to the happiness of their people, who 
are of little account in their estimation? Differences among them will con- 
tinue to be decided by the sword, and the blood of thousands be shed before 
the most trifling controversy can be determined. .. . It has pleased Heaven 
to afford the United States means for the attainment of this great object, 
which it has withheld from other nations.” ? 


In that convention, certain amendments to the Constitution 
were proposed. The fourth of them was as follows : — 


“ Resolved, As the opiuvion of this committee, that [in] the Constitution 
now under consideration [contained], is to be construed to authorize any 
suit to be brought against any State in any manner whatever.” ? 


They appear to have been brought forward to declare the 
understanding which the convention had of the instrument. 
They do not appear to have been acted on; and Mr. Jones, 
the mover of them, voted for ratification. 

In the convention for North Carolina, this construction of the 
Constitution was avowed and advocated by its friends. It was 
accepted*as correct by its opponents, and, as is well known, the 
instrument was rejected by a vote of 84 ayes to 184 noes. 

General Davie, the champion of ratification, said : — 


“Tf these controversies were left to the decision of particular States, it 
would be in their power at any time to involve the continent in war... . 
There ought to be a paramount tribunal which should have ample power to 
earry them (the rights of foreign citizens) into effect. If our courts of 
justice did not decide in favor of foreign citizens and subjects when they 
ought, it might involve the whole Union in war.”* 


In the Virginia convention, the article creating the judiciary 
1 2 Elliott, 212. 2 Tb. 382. 3 4 Elliott, 167. 
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was the subject of long debate and careful discussion. Mr. Gray- 
son objected to the clause. He said: “ A State may sue a foreign 
State, or a foreign State may sue one of our States. This may 
form a new American law of nations.””!_ Mr. Mason approved of 
the decision of disputes between two or more States by the Fed- 
eral judiciary,” and objected to the jurisdiction as between a State 
and a foreign State, because there was no reciprocity. “ A suit 
will be brought against Virginia. She may be sued by a foreign 
State. What reciprocity is there in it? In a suit between Vir- 
ginia and a foreign State, is the foreign State to be bound by the 
decision?” % It was very much objected that the article created 
a jurisdiction in which States might be sued by citizens, and the 
proposition was strenuously combated by Madison and Mar- 
shall. 

“It is not in the power of individuals to call any State into 
court,” said Madison. “ The only operation it can have is, that if 
a State should wish to bring suit against a citizen of another State, 
it must be brought before the Federal court. In controversies 
between an American State and a foreign State, the dispute 
ought to be tried by the Federal tribunal.”* And Marshall de- 


clared: “I hope no gentleman will think that a State will be 
ealled at the bar of the Federal court” in disputes between a 
State and a citizen of another State. The jurisdiction “ will be 
the means of preventing disputes with foreign nations.” ® 

But Henry charged, that this construction of the article was to 
him incomprehensible. 


“ But he (Madison) says that the State may be plaintiff only. If gentle- 
men pervert the most clear expressions, and the usual meaning of the lan- 
guage of the people, there is an end of all argument. What says the 
paper? That it shall have cognizance of all controversies between a State 
and citizens of another State, without discriminating between plaintiff and 
defendant. What says the honorable gentleman? The contrary. The 
State can only be plaintiff. Where the State is debtor, there is no reci- 
procity.” 


Mr. Hamilton, about the same time, in No. 81 of the Federal- 
ist, was urging the same interpretation of the power that was 
insisted on by Madison, Marshall, and Randolph in the Virginia 


1 3 Elliott, 514. 2 Ib. 477. 8 Tb. 480. 
4 Tb. 485. 5 Tb. 506. ® Tb. 494. 
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convention, and which was contrary to the view taken by Henry, 
and urged by him as a reason for not adopting the Constitution, 
and by Wilson in Pennsylvania and Robert Livingston in New 
York as a reason for adopting it. 

Mr. Hamilton said : — 


“Tt has been suggested that the assignment of the public securities of 
one State to citizens of another would enable them to prosecute that 
State in the Federal courts. This is erroneous. The contracts between a 
nation and an individual are only binding on the conscience of the sover- 
eign, and have no pretension to a compulsive force. They confer no right 
of action independent of the sovereign will.” ? 


This view of Mr. Hamilton is considered by Mr. Justice Story? 
difficult to reconcile with the reasoning on the same subject 
in the preceding number of the Federalist ; but however that 
may be, the interpretations given to this clause of the Constitution 
by its friends in the discussions preceding its adoption, were not 
supported by the Supreme Court of the United States when the 
question came before them. The conclusions arrived at by that 
tribunal in the case of Chisholm v. Georgia in 1793, agree with 
those urged by Wilson and Livingston, Henry and Mason, and 
overthrow those advanced by Hamilton, Madison, and Marshall. 

The court, in that case, held, 1, That the jurisdiction of the 
court extended to a suit by a citizen of one State against a State ; 
and, 2, that it included and applied to cases of indebtedness by 
a State to such citizen. 

Mr. Justice Wilson, who delivered the ablest, strongest, and 
most luminous opinion in that case, had been a member of the 
convention which framed the Constitution, as a delegate from 
Pennsylvania. He had also been a member of the convention of 
Pennsylvania which ratified it for that State, and he was now 
called upon, in his judicial capacity, to interpret and apply the 
power he had been so active in assisting to create. He says : — 


“ A State, like a merchant, makes a contract. A dishonest State, like 
a dishonest merchant, wilfully refuses to discharge it. The latter is amen- 
able to a court of justice upon general principles of right. Shall the former, 
when summoned to answer the fair demand of its creditor, be permitted, 
Proteus-like, to assume a new appearance, and to insult him and justice by 
declaring, J am a sovereign State? Surely not!... 


1 Federalist, No. 81. 2 3 Com. on Const. 1677, note. 
3 2 Dall. 419. 
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“One of the declared objects [of the Constitution] is to form a Union 
more perfect than before that time had been formed. Before that time the 
Union possessed legislative, but unenforced legislative, power over the 
States. Nothing could be more natural than to intend that this legislative 
power should be enforced by powers executive and judicial. 

“ Another declared object is ‘to establish justice.’ This points in a par- 
ticular manner to the judicial authority. And when we view this object in 
conjunction with the declaration ‘that no State shall pass a law impairing 
the obligation of contracts, we shall probably think that this object poiuts 
in a particular manner to the jurisdiction of the court over the several States, 
What good purpose could this constitutional provision secure if a State 
might pass a law impairing the obligations of its own contracts, and be 
ameuable for such a violation of right to no controlling judiciary power ? 


“ As to the purposes of the Union, therefore, Georgia is not a sovereign 
State.” ! 


This decision was approved by Mr. Justice Blair, who de- 
livered his opinion also. He had been a member of the con- 
vention which framed the Constitution, and of the Virginia 
convention which ratified it. It was also indorsed by Mr. Jus- 
tice Cushing, in an opinion of great learning and force. And 
the propositions on which the case was decided were also laid 
down and enforced by Chief Justice Jay, who had been a mem- 
ber of the convention of New York which ratified the Consti- 
tution. The construction of the Constitution adopted and declared 
by the court was urged and insisted on by the Attorney-General 
of the United States, the Hon. Edmund Randolph, who had been 
a leading member of the Federal convention, and author and 
propounder of the Virginia plan for union. He voted against 
the Constitution in that convention; but afterwards, as governor 
and member of the Virginia convention, gave his vote and influ- 
ence for ratification, because, as he said, ** the accession of eight 
States has reduced our deliberations to the single question of 
Union or no Union.” 

Mr. Justice Iredell dissented. He had been a leading friend 
of ratification in the North Carolina convention, and, in his opin- 
ion, adopted the views advanced by Mr. Hamilton in No. 81 of 
the Federalist, and by Messrs. Madison and Marshall in the 
Virginia convention. He rested his dissent particularly on the 
ground that the Constitution does not intend to vest the Supreme 
Court with jurisdiction in suits by citizens against States, but 

1 Chisholm v. Georgia, 2 Dall. 457-465. 
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that it only conveys the power in cases of actions by States against 
citizens. 

Chisholm vy. Georgia, therefore, establishes the propositions : — 

1. That a State is not sovereign in regard to the debts she 
contracts. 

2. That she may be sued on such contracts in the Supreme 
Court of the United States. 

3. That the Supreme Court will devise and prescribe the pro- 
cess by which its jurisdiction shall be made effectual. 

4, That this jurisdiction will be applied at the suit of a citizen 
of another State. 

In this case, there was a judgment by default against Georgia, 
and a writ of inquiry awarded. 

The court had before then asserted jurisdiction against a State 
at the suit of a citizen. At August Term, 1791,—the very first 
term in which any judicial action appears to have been had, — in 
the case of Vanstrophorst v. The State of Maryland, a commission 
was issued to Holland, with the assent of the counsel of the State, 
to examine witnesses there.’ At February Term, 1792, the 
marshal returned the summons in the suit of Oswald v. The 
State of New York served, and Sergeant moved for a distringas 
to compel appearance on the part of the State. The court held 
the case under advisement. The suit was discontinued, and re- 
newed to August Term, 1792, when the court laid a rule on the 
marshal to return the summons. At February Term, 1793, in 
the same cause an order was entered, that, unless the State 
appear by first day of next term, or show cause to the contrary, 
judgment will be entered by default against the State.” 

On the 12th of August, 1796, in the cause of Grayson v. Vir- 
ginia, Lewis moved for a distringas to compel appearance to a bill 
in equity, after the subpoena had been returned served. The 
court postponed a decision on the motion, in consequence of a 
doubt whether the remedy to compel the appearance of a State 
should be furnished by the court itself or by the legislature. Lewis 
argued that the court was competent to furnish all the necessary 
means for effectuating its own jurisdiction. By the court: * After 
a particular examination of the powers vested in this court in 
causes in equity, as well as in causes of admiralty jurisdiction, we 


1 2 Dall. 401. 2 Ib. 415. 
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collect a general rule for the government of our proceedings; 
with discretionary power, however, to deviate from that rule 
when its application would be injurious or impracticable. The 
general rule prescribes to us an adoption of that practice which 
is founded on the custom and usage of courts of admiralty and 
equity, constituted on similar principles ; but still it is thought 
that we are also authorized to make such deviations as are neces- 
sary to adapt the process and rules of the court to the peculiar 
circumstances of this country, subject to the interposition, altera- 
tion, and control of the legislature.” They therefore made gen- 
eral orders regulating process against a State.’ 

In Huger v. South Carolina, in 1797, on a bill in equity, service 
of subpeena having been proved and the defendant not appearing, 
the complainant was allowed by the court to proceed ex parte, 
and asked for and obtained commissions to take the testimony of 
witnesses in several States.? 

In 1798, however, the eleventh amendment to the Constitution 
was adopted, in consequence of the decision in Chisholm v. Georgia. 
The terms of this amendment are, “ The judicial powers of the 
United States shall not be construed to extend to any suit in law 
or equity, commenced or prosecuted against one of the United 
States by citizens of any other State, or by citizens or subjects of 
any foreign State.” 

In Hollingsworth v. Virginia, at February Term, 1798, the court 
held that this amendment applied as well to suits brought as to 
those to be brought, and consequently the six cases then pend- 
ing of suits by citizens against States were abated, and no others 
could be brought. This amendment deprived the court of juris- 
diction in suits at law and in equity commenced by a citizen 
against a State, and prohibited the bringing of such suits there- 
after. That was its sole effect; all other jurisdiction remained 
exactly as it had been created by the Constitution, and con- 
strued and applied by the court in Chisholm v. Georgia. There- 
fore, a citizen of another State or of a foreign State may still sue 
a State in admiralty.* ac 

The determinations of the court in Chisholm v. Georgia stand 
undisputed, save and except in so far as they held that a citizen 
can sue a State in law and equity for a debt, or bring any suit in 


1 3 Dall. 320. 2 Tb. 339, 3 Ib. 378. 
* Ex parte Madrazzo, 7 Pet. 624; 3 Story on Const. 560. 


: 


CAN STATES BE COMPELLED TO PAY THEIR DEBTS ? 649 


law or equity against her. The doctrine of the court, that a State 
is not sovereign as to her contracts; that she may be sued on, 
such contracts in the Supreme Court; and that the court will 
prescribe the process by which its jurisdiction shall be made ef- 
fectual, — stands unreversed to this day, and, as will be shown, has 
been applied consistently during eighty years by the supreme 
tribunal which first announced it. Therefore, it would seem true 
beyond a peradventure that, in a cause of which the court had 
jurisdiction by reason of the parties, it would apply the principles 
of Chisholm v. Georgia to make a State pay its debts. The juris- 
diction in controversies between two or more States is undis- 
puted. 

In Fowler v. Lindsay, it was laid down, that, “* though a State 
could not sue at law for an incorporeal right, as of sovereignty 
and jurisdiction, there was no reason why a remedy could not be 
had in equity: that one State may file a bill against another to 
be quieted as to boundaries or disputed territories, and this court 
might appoint commissioners to ascertain and report thereon ; 
since it is monstrous to talk of existing rights without applying 
corresponding remedies.” 

This right was exercised in the case of Rhode Island v. Massa- © 
chusetts,? to settle questions of boundary and jurisdiction over 
five thousand people. 

There the court examined fully the nature of its jurisdiction 
over questions of boundary, and showed that this power had per- 
tained to the Crown and the Court of Chancery, and * that the 
question was partly political and partly judicial, and so remained 
until the Declaration of Independence. Then the States, being 
independent, reserved to themselves the power of settling their 
own boundaries, which was necessarily a purely political matter, 
and so remained until 1781. Then the States delegated the whole 
power over controverted boundaries to Congress, to appoint, and 
its court to decide, as judges, and give a final sentence and judg- 
ment upon it as a judicial question, settled by a specially appointed 
judicial power, as the substitute of the King in Council and the 
Court of Chancery in a proper case, before the one as a political 
question and the other as a judicial question. 

“ Then came the Constitution, which divided the power be- 
tween the political and judicial departments, after incapacitating 


13 Dall. 418. 2 12 Pet. 657. 
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the States from settling their controversies upon any subject by 
treaty, compact, or agreement ; and completely reversed the long- 
established course of the laws of England. Compacts and agree- 
ments were referred to the political, controversies to the judicial, 
power. ... All the States have transferred the decisions of their 
controversies to this court: each had a right to demand of it the 
exercise of the power which they had made judicial by the con- 
federation of 1781; that we should do that which neither State 
nor Congress could do, —settle the controversies between them, 
We should forget our high duty to declare to litigant States, that 
we had jurisdiction over judicial, but not the power to hear and 
determine political, controversies.” 

In Cohen v. Virginia, Chief Justice Marshall declares, that if 
the controversy be between two States, the Supreme Court has 
jurisdiction. “If these be parties, it is entirely unimportant 
what may be the subject of controversy.” 

In Burton vy. Williams,? Mr. Justice Johnson declares: * The 
members of the American family possess ample means of defence 
under the Constitution, which we hope ages to come will verify.” 

In Rhode Island v. Massachusetts, the bill charged fraud and 
mistake. 

In Missouri v. Jowa,? the bill claimed sovereign rights and juris- 
diction, and Iowa filed a cross-bill making the same claim. They 
prayed that the rights of possession, jurisdiction, and sovereignty 
to the territory in dispute be restored to them, and that the other 
party be for ever enjoined from disturbing such rights. 

In Georgia v. Alabama complainant prayed for a discovery, 
and administered interrogatories to the respondent State, which 
she answered. 

In Virginia v. West Virginia} restoration of jurisdiction is 
prayed for on the ground of fraud in the cession of the counties 
of Berkley and Jefferson. 

In South Carolina v. Georgia,’ the bill prayed that the State of 
Georgia be enjoined from establishing a nuisance in the Savannah 
River. The bill was dismissed, because it made out no case for 
an injunction; but the court say: “ But in resting our judgment 
on that ground, we must not be understood as admitting that a 


1 6 Wheat. 378. 2 3 Wheat. 529. 
3 7 How. 660. 4 23 How. 505. 
5 11 Wall. 54. 6 8 Otto, 14. 
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State, when suing in this court for the prevention of a nuisance 
in a navigable river of the United States, must not aver and show 
that it will sustain some special and peculiar injury therefrom, 
such as would enable a private person to maintain a similar action 
in another court.” 

While it has thus been settled, by an unbroken current of de- 
cisions, that a State can be sued in the Supreme Court by another 
State, in a controversy concerning the political questions of sov- 
ereignty and jurisdiction, or the judicial ones of fraud and mis- 
take, the case has not yet arisen in which a suit has been brought 
in a matter of contract. It would seem impossible to escape the 
conclusion, that, the controversy arising, it matters not what the 
subject-matter may be, the court will entertain and enforce juris- 
diction. Mr. Justice Thompson, in Cherokee “Nation v. Georgia, 
though dissenting on the point that the Cherokees were not a 
foreign nation, suggests, by way of illustration: “ Suppose a State, 
with the consent of Congress, should enter into an agreement 
with a foreign power (as might undoubtedly be done?) for a loan 
of money, would not an action be sustained in this court to en- 
force payment thereof?” So in Fletcher v. Peck, Chief Justice 
Marshall, also illustrating the meaning of the Constitution, says: 
* The Constitution, as it passed, gave the courts of the United 
States jurisdiction in suits brought against individual States. A 
State, then, which violated its own contract was suable in the 
courts of the United States for that violation.” 

Therefore, the jurisdiction as to controversies between States 
comprehends political questions as well as judicial. It must in- 
clude questions arising under the public law. By the Constitu- 
tion as framed, the States gave up their war and treaty-making 
power, and received in lieu thereof a right of adjudication before 
the Federal tribunal. They also provided that, if any of their 
citizens were wronged by another State, such citizen should have 
the right to appeal to the Federal court for redress. 

By this delegation of power and substitution of right the States 
were relieved from their obligation to protect their own citizens 
and to redress their wrongs. They had procured for them 
ample protection and remedy through the Federal tribunal. The 
eleventh amendment, however, by the act of the States, deprived 
their citizens of this protection and redress. 
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The amendment was the act of the States. By it they resumed 
their responsibility under the law of nations; and thenceforward 
it became their duty to use the power retained by them and the 
remedies given to them under the Constitution to enforce the 
rights of their own citizens. 

Under the original Constitution of 1788, Chisholm’s administra- 
tor had a full and perfect remedy against the State of Georgia. 
By the act of his own State he was deprived of this remedy, and 
it then became obligatory on his own State to protect him. There 
can be no doubt, that, if one State is indebted to another State in 
a matter of contract, the creditor State can sue the debtor State 
in the Supreme Court of the United States. And it is equally 
certain, on the principles laid down by Vattel and Phillimore, and 
practised by all civilized nations, that if a State shall see fit, in 
the exercise of her own discretion and in execution of her own 
policy, to enforce the rights of her citizens who hold the bonds 
of another State, which that State fails to pay, she may, in their 
behalf and for their use, sue the defaulting State before the su- 
preme tribunal of the Union. Before the Constitution was formed, 
and before the confederacy was constituted, she could have exer- 
cised her supreme sovereign right of treaty or of war for their 
protection. Under the Constitution, she can use the substitute 
for those rights, — her power to call her sister State to account 
before the common arbiter agreed upon by both to settle all such 
controversies. 

The judgment and decree of the court will be executed and 
enforced. 

‘This court,” says the Supreme Court, in Rhode Island v. 
Massachusetts, ** cannot presume that any State which holds pre- 
rogative rights for the good of its citizens, and by the Constitu- 
tion has agreed that those of any other State shall enjoy rights, 
privileges, and immunities in each, as its own do, would either 
do wrong or deny right to a sister State, or refuse to submit to 
those decrees of this court, rendered pursuant to its own delegated 
authority, when, in a monarchy, its fundamental law declares 
that such decree executes itself, — when, too, the highest courts 
of a kingdom have most solemnly declared that, when a king is 
trustee, a court of chancery will enforce the execution of a trust 
by a royal trustee ;! and that, when a foreign king is plaintiff in 
a court of equity, it can do complete justice, impose any terms it 
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thinks proper, and has him in its power and completely under its 
control and jurisdiction. We ought not to doubt as to the course 
of a State of this Union, as a contrary one would endanger its 
peace, if not its existence. In the case of Olmstead, this court 
expressed its opinion, that if State legislatures may annul the 
judgments of the courts of the United States and the rights 
thereby acquired, the Constitution becomes a solemn mockery, 
and the nation is deprived of the means of enforcing its own laws 
by its own tribunal. The original jurisdiction of the Supreme 
Court in controversies between States was created by the Consti- 
tution. It can neither be limited nor extended by any other 
department of the government.” 

In Florida v. Georgia, the court say, “* That, in conferring the 
original jurisdiction, the Constitution prescribes no particular mode 
of proceeding. Nor is there any act of Congress upon the sub- 
ject. At an early period, a doubt arose whether this jurisdiction 
could be exercised without a previous act of Congress, regulating 
the process and mode of proceeding. After much consideration, 
it was determined that, though Congress had undoubtedly the 
right to prescribe the process and mode of proceeding in such 
cases as fully as in any other court, yet the omission to legislate 
on this subject could not deprive the court of the jurisdiction con- 
ferred ; that it was a duty imposed on the court; and. in the 
absence of legislation, the court was authorized to prescribe the 
mode and form of proceeding, so as to accomplish the ends for 
which the jurisdiction was given... .It is the duty, therefore, 
of the court to mould the proceedings for itself, in a manner that 
will best attain the ends of justice, and enable it to exercise con- 
veniently the power conferred.” 

It is therefore clear that a State has the right, if she so elect, 
to sue another State in the Supreme Court for debts due to the 
citizens of the complainant State ; and, in such a case, it will be 
the duty of the court to mould the proceedings for itself in a 
manner that will best attain the ends of justice, and that its 
jurisdiction may be effectuated. It would, indeed, be a hollow 
mockery if the power were exhausted on entering the decree. 
The judgment must be enforced. 

The wisdom of that august tribunal will, doubtless, when neces- 
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sary, prescribe the process and mould the proceedings by which 
it shall be executed. 

The process for effectuating that jurisdiction may, indeed, be 
prescribed by the legislature. It may declare by law by what 
means, by what officers, and in what manner, money decreed to 
be paid shall be collected and paid over. But if the legislature 
makes no such provision by law, the Supreme Court itself has 
full, ample, and perfect power, by its own orders, to make the 
proper directions and regulations. Its power is as large and com- 
plete as the power of Congress, until Congress exercises it, and 
its orders may arrange the details, appoint the officers, grant the 
power, and direct its exercise as minutely and thoroughly as can 
be done by an act of Congress. . The orders of the court have all 
the virtue and effect of an act of Congress. 

If Congress can authorize the levy and collection of a tax, so 
can the court; if Congress can direct the appropriation of the 
revenue of a State in the hands of its officers, so can the court; 
and if Congress can require State officers to pay revenue collected 
by them into the hands of the court, so, also, can the court. It 
will be objected that the Federal power cannot be brought to 
bear upon a State as State. The theory and consistent practice 
of the Union has been, that it operates on citizens and not on 
States. But in Oshorne v. The Bank, the court enforced its de- 
cree on Osborne, the treasurer of the State of Ohio, and compelled 
him to pay over moneys which he had collected under a statute 
of that State by virtue of and in discharge of the duties of his 
office. 

In Davis v. Gray, the governor of Texas was enjoined from 
executing a provision of the Constitution of that State, and a law 
passed in pursuance of it. 

In Supervisors v. Rogers the Circuit Court directed the mar- 
shal to levy and collect taxes to pay the judgment; but this 
was by virtue of a statute of Iowa. So in Rees v. Watertown,' 
the Supreme Court refused to direct a tax to be levied to 
pay the judgment, because in Wisconsin there was no State 
law authorizing such a proceeding. ‘ This power to impose 
burdens and raise money is the highest attribute of sovereignty, 
and it is exercised, first, to raise money for public purposes only ; 
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and, second, by the power of legislative authority only. It is a 
power that has not been committed to the judiciary. Especially 
is it beyond the power of the Federal judiciary to assume the 
place of a State in the exercise of this authority, at once so deli- 
cate and so important.” See also Barklay v. Levee Commissioners, 
Heine v. Levee Commissioners.2, In these cases, the court was 
considering a suit brought by a citizen against a municipal 
corporation in a State which had made no law by which taxes 
could be levied by judicial authority to pay a judgment of such 
court. If the legislative authority had provided the remedy, 
the judicial power would have applied it. It was also a suit ina 
Circuit Court of the United States, the creature of the statute, 
and which has no original jurisdiction, no inherent powers nor 
duties. 

While the Supreme Court will refuse to exercise this taxing 
power at the suit of an individual, on appeal from a Circuit Court, 
it does not at all follow that a similar power will not be exercised 
in the furtherance of its original jurisdiction. 

The Federal government has all power necessary for the exe- 
cution of the powers granted to it. If it be necessary for the 
enforcement of an authority intrusted to it, to exercise the taxing 
power, then it can exercise that power; and it does so in every 
method by which it raises revenue. 

While, therefore, in a cause arising in a circuit court which 
can only use that process and apply those remedies provided for 
that court by the legislature of the Union, or can adopt other 
remedies in States provided by their laws, the Supreme Court 
declines to go beyond the statutory provisions, nevertheless, in 
the application and enforcement of its original jurisdiction, it 
doubtless has all powers that laws can grant; for it has them by 
the Constitution, the source of all laws. The Constitution gives 
the legislature the right to make laws. It also intrusts to the 
court the power and duty to make rules and orders, which have 
the force and effect of laws. 

The legislature may provide process and remedy ; but, until it 
does so, the court can do so as fully as the legislature can. It 
might, by an ancillary proceeding, direct the treasurer of a State 
to pay over to the marshal funds as fast as he received them, until 
the judgment was satisfied, or it might extend this process to many 
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or all of the tax-collectors of a State. It might direct its officers 
to assess, levy, and collect a pro rata share of the judgment from 
the property of the citizens of the State, or Congress might pass 
a law providing the process and mode of proceeding. 

There are two dicta of Chief Justice Taney’s which appear to 
be against the positions assumed in this article. 

In Beers v. Arkansas,' he says: “It is an established principle 
of jurisprudence in all civilized nations, that a sovereign cannot 
be sued in its own courts, or in any other, without its consent 
and permission.” In the first place, as has been demonstrated, 
a State is not a sovereign in respect to its contracts, but, in 
regard to them, she is subject to the provisions of the Constitu- 
tion, and amenable to its courts ;, and, even if sovereign, she has 
given her consent to be sued in this court by another State. And, 
next, the Chief Justice is speaking of suits by citizens against States, 
by virtue of a State law which had been repealed, and is not 
referring to the constitutional jurisdiction of controversies between 
States. It was on a writ of error from the Supreme Court of 
Arkansas. 

The next case came likewise on writ of error from the same 
court. It is the Bank of Washington v. The State of Arkansas,? in 
which a bill had been filed under a State statute against the 
State, to recover the money due on certain bonds issued by 
the State. The statute was repealed before the bill was filed, 
and the State court dismissed the bill. The Chief Justice, remark- 
ing on the laws and proceedings on the part of the State, goes on 
to say: ** Those who deal in the bonds and obligations of a sov- 
ereign State are aware that they must rely altogether on the sense 
of justice and good faith of the State.” But here again he is re- 
ferring to suits by citizens against the State herself, and is not 
bearing in mind at all that the creditor may as well rely on the 
justice and sense of right of his own State to protect him under 
the Constitution of the United States. 

The decision in Kentucky v. Dennison, Governor of Ohio? at 
first sight might seem to be contrary to the views hereinbefore 
presented ; but examination will prove that it logically indorses 
them. In that case, a man was indicted in Kentucky for per- 
suating a slave torunaway. He escaped to Ohio. The governor 
of Kentucky, under the article of the Constitution, and the act of 
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Congress of 1793 in aid of it, made his requisition on the gover- 
nor of Ohio, demanding that the fugitive be delivered up. The 
demand was refused. Whereupon Kentucky appealed to the 
Supreme Court for a mandamus on Dennison, the governor of 
Ohio, to compel him to discharge what Kentucky alleged 
was his duty under the Constitution, and to deliver up the 
fugitive. 

The court held that it was the duty, under the Constitution, 
of the governor of Ohio to deliver the fugitive upon the demand 
of the governor of Kentucky ; but that this duty “ was a moral 
obligation,”’ which the laws provided no means of compelling com- 
pliance with. The court say the law inflicts no punishment for 
neglect or refusal on the part of the executive of the State; “ nor 
is there any clause (or provision) in the Constitution which arms 
the government of the United States with this power. Indeed, 
such a power would place every State under the control and do- 
minion of the general government, even in the administration of 
its internal concerns and reserved rights. And we think it clear 
that the Federal government, under the Constitution, has no 
power to impose on a State officer, as such, any duty whatever, 
and compel him to perform it.” 

Now, here was a controversy between two States. One State 
sought to enforce her right, under the Constitution, against an- 
other by mandamus. The court decided that it had not the power 
to compel a State or its officer, acting upon its officer, to do its 
duty. The Federal power acts upon individuals, and not upon 
States ; and if the court could have enforced the rights of Ken- 
tucky by acting upon individuals, and not on the governor of 
Ohio, it would have done so. 

But by the Constitution, as construed by the court, it was the 
duty of the governor to deliver up the fugitive. It could be the 
duty of no one else; and the obligation, being thus specially com- 
mitted to the chief executive of the State, it was out of the power 
of any other State officer to do what the governor ought to do. 
The fugitive must, of necessity, be in the custody of State officers, 
by virtue of State laws. The Federal authority can in no case 
operate upon them, and the complainant State was left without a 
remedy. The special relief and mode of proceeding having been 
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all other remedies which they otherwise might have had under the 
power of the original jurisdiction of the court. Having agreed 
upon their remedy, they could claim no other. 

This is the theory and principle of this decision, and hence it 
is claimed as supporting the principles herein advanced. Where 
no remedy is pointed out, the court will supply one; where one 
is specified, the suitor cannot claim nor the court apply any other. 
Now, in a suit on an obligation to pay money, the Constitution 
indicates no mode by which the court may enforce its jurisdiction. 
The jurisdiction may be enforced and the obligor compelled to 
comply with his obligation, in methods proper for the collection 
of money. The obligation to pay is not simply a moral obliga- 
tion: it is a legal liability. When a State in the Union enters 
into a contract, she lays down her sovereignty to that extent. 
She is subject to the Constitutional inhibition as to that contract 
as well as to all others. She can pass no laws to impair the obli- 
gation thereof. When she goes into trade, she stands on the 
same footing as all other traders. When she becomes a stock- 
holder, she shares the responsibility of all other stockholders ; 
and when she makes a contract, her obligation is exactly that of 
any other contracting party. 

“The truth is,” says the Supreme Court, in Murray v. City 
Council of Charleston, not yet reported, ‘* States and cities, when 
they borrow money and contract to repay it with interest, are 
not acting as sovereignties ; they come down to the level of ordi- 
nary individuals; their contracts have the same meaning as that 
of similar contracts between private persons.” 

The only difference between them and private persons is, that 
the latter can be sued by their creditors in any proper court, while 
a State can only be sued in a court designated by itself, with its 
own consent. 

Each State has consented to be sued. It has specified the 
forum,—the Supreme Court; it has designated the parties, — 
another State or a foreign State; it has indicated the cause of 
action, — controversies with other States. 

Therefore, it is submitted that, inasmuch as its contract to pay 
money is like the contract of any individual to do so; and inas- 
much as the court exists in which that contract may be enforced, 
and has power to prescribe process and mould proceedings to 
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that end, — States can be compelled to pay their debts, in the 
mode and under the circumstances above mentioned. 


BRADLEY T. JOHNSON. 


Ricumonp, Va. 


Nore. — An article in the January (1844) number of the North American Review, 
on the Debts of the States, by the late Mr. Justice B. R. Curtis, contains a lumi- 
nous and exhaustive review of the circumstances attending the failure by several 
States to meet their obligations after tie financial crisis of 1837, and enforces with 
great power the proposition attempted to be established above, that it is the right 
and duty of States to protect their citizens, injured by non-payment of State debts, 
by invoking the power of the Union, through the original jurisdiction of the Supreme 
Court of the United States. The subsequent discussion and declaration by that court 
of its original jurisdiction fully sustain the principles announced by that distinguished 
jurist. 
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CLAIMS AND EQUITIES AFFECTING THE PRIORITY OF 
RAILROAD MORTGAGES. 


Recervers’ CERTIFICATES. 

. JUDGMENTS AND CLAIMS AGAINST RECEIVERS. 

. DEBTS INCURRED BY MortTGAGE TRUSTEES IN POSSESSION. 
. WaGeEs or EmpLoyes, AND FLOATING Depts. 

. Venpors’ Liens. 

Mecuanics’ Liens. 

. Equities or Conrractors AND OTHERS. 


RAILROAD bondholders have, within the last few years, some- 
times experienced much surprise, to say nothing of other and 
stronger emotions, at finding that mortgage liens, which were 
nominally and actually first liens upon the mortgaged property 
at the time they were created, have, in the course of events, 
been adjudged by the courts to be subject to other claims subse- 
quently incurred. They have not merely seen debts incurred by 
receivers and trustees in the management of the property ac- 
corded a priority over their mortgages, but they have also seen 
the same priority accorded to the claims of laborers and mechan- 
ics, and to all that undefined indebtedness of a railroad company, 
known as floating debt. They have experienced a new applica- 
tion of the text, perhaps not half believed before, ** So the last 
shall be first, and the first, last.’ 

It is proposed, by the aid of recent leading cases, to examine, 
so far as the space of a review article will allow, the various 
ways, whether legitimate or not, in which it has been sought to 
supersede the priority of railroad mortgages by subsequent claims 
and equities. 

In the enforcement of these mortgages there is frequent occa- 
sion to invoke the aid of courts of equity to take possession of 
the property for its preservation. This is done through the 
agency of receivers. It may be necessary, in the proper manage- 
ment of the property, to use money beyond the current income; 
and it is usual for the courts to authorize receivers, for specific 
purposes, to borrow it upon the credit of the property. This au- 
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thority of the courts, when properly exercised, is highly beneficial 
to the mortgage bondholders. What are the proper occasions for 
the exercise of this power is the first subject for consideration. 


1. Receivers’ Certificates. 


Under the common-law rules as to the rights of a mortgagee in 
possession, he has authority to make necessary and reasonable 
repairs, and to protect the title from other incumbrances. He 
has, however, no right to make the estate better by expenditures 
for convenience or ornament. He has no right to lay out money 
in ways not essential to the preservation of the property, although 
he may think that the value of it will thus be increased. He is 
not allowed to improve a mortgagor out of his estate.! 

This principle of the general law of mortgages should govern 
courts and receivers in the management of railroad property, 
pending litigation respecting it. A receiver is generally ap- 
pointed at the instance of a mortgagee, and the receiver's posses- 
sion is only a substitute for the possession of the mortgagee. As 
against the mortgagor, the same rules govern as to the expendi- 
tures a receiver may make and charge upon the property, that 
govern when a mortgagee is himself in possession. A receiver 
has no greater right than a mortgagee to improve the mortgagor 
out of his estate. It does not alter the rule in this respect, that 
generally when the affairs of a railroad company become so em- 
barrassed that the mortgagee is obliged to assume possession of 
the road, either directly or through the intervention of a receiver, 
in order to protect the mortgage title and interest, the company 
itself practically ceases to have any interest in the road, and 
rarely is able to redeem. The right of redemption remains until 
finally barred by the foreclosure proceedings, and must be pro- 
tected, though it be seldom or never exercised. 

Complaint as to the management of railroad receivers has 
generally come, not from the stockholders of the corporation, 
because it is seldom they care to redeem, but from mortgage 
bondholders ; and as often, perhaps, from those at whose solicita- 
tion the receiver was appointed, as from others who may hold 
under junior mortgages, and who, therefore, have a right to 
redeem. The history of such management in this country shows 
that the bondholders chiefly interested have sometimes found 
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themselves improved out of their interest in the property. The 
management of mortgage trustees in possession has sometimes 
been open to the same criticism; only that in such cases the 
remedy is more completely in the hands of the bondholders 
themselves, than it is when receivers are in possession. 

The power, therefore, of a court of chancery to authorize a 
receiver to create liens upon a railroad, should, upon principle, 
be limited to cases in which the creation of such liens is indis- 
pensable to the preservation of the property pending litigation.! 
The nature of railroad property is such, however, that a liberal 
construction must be given to the power to authorize repairs; 
for a railroad already in operation must be kept in operation, so 
that it may be sold as a going concern, else the property itself 
would seriously deteriorate in value, and its business would be 
lost. In analogy to the right of a mortgagee in possession to 
supply things necessary to put a house upon the estate in a con- 
dition to be rented, or to be occupied, the receiver of a railroad 
may supply it with rolling-stock, or with other things essential to 
the operating of the road. 

Even to preserve the road as a whole, and to prevent loss or 
depreciation, it may be necessary to rebuild, or even to build 
inconsiderable portions of it. Thus, where it was necessary 
to complete a road before a certain date, in order to secure a 
land grant, which was a very material part of the security of 
the bondholders, Judge Dillon authorized a receiver to borrow 
money, and complete the road within the time limited. The exi- 
gency of the case demanded an unusual exercise of power, for 
the preservation of the security.? 

Mr. Justice Bradley appointed receivers, pending a foreclosure 
suit, of a railroad which had been built so far as to enable trains 
to run over the road, but a portion of which had been built in a 
hasty and temporary manner, and needed to be completed ina 
substantial way in order to insure the safety of the trains; and 
authorized them to put the road in repair, and to complete any 
unfinished portion of it, to procure rolling-stock, machinery, and 
other things necessary for operating the road to the best advan- 
tage, and save and preserve it for the benefit of the mortgage 
bondholders. They were authorized to borrow money for these 
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purposes, and make the payment of it a first lien upon the prop- 
erty. The order for the borrowing of this money was asked for 
by the mortgagees themselves; and consequently they were pre- 
cluded from objecting to the effect of what they had asked and 
consented 

The necessity of the expenditure for the protection of the 
property is the criterion of its propriety. Hence the Circuit Court 
of the United States, after an appeal of the principal cause to the 
Supreme Court of the United States, refused to authorize a 
receiver in possession of the property to make any radical change 
in the condition of the railroad property, such as purchasing a 
bridge across Galveston Bay, or building or contracting to use a 
new junction road through the city of Houston.” 

The case of the Vermont and Canada Railroad Company v. 
The Vermont Central Railroad Company,® which will presently 
be noticed more fully, is a very instructive one in relation to the 
proper functions of a court of chancery in the management of a 
railroad through a receiver, and the creation through him of 
liens which shall override previously existing mortgages. Mr. 
Justice Barrett, upon these points, said : — 


“Tt is fundamental, that in a receivership involving and requiring the 
carrying on of a business in order to meet the exigency which caused the 
necessity for it, and made it the duty of the court to create and maintain it, 
such receivership should not go outside of the subject and purpose of it, 
and what is necessarily incidental thereto. Rent in arrear, to be paid by 
the earnings of the two roads, run as one, was the purpose of the receiver- 
ship of 1861; and those roads, with fixtures and equipments, were the 
property in the hands of the receivers, to be used by them in making the 
contemplated earnings. Of course, while thus in their hands, the property 
was to be used and treated upon the same considerations as would properly 
have been entertained and acted on by the owners, using it for the same 
purpose ; viz., legitimate earnings. This would involve the condition 
of the track, the depot accommodations, the equipments for service, the 
force of help to be employed, and the relation to and connection with 
other roads, as affecting the business and earnings of the road in hand. 
While the current use of the property looked especially to the realizing of 
net income, the property itself has not, for that reason, to be subjected 
to deterioration and waste; but it should be kept in proper condition, 
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not only for doing the current business during the receivership, but for 
continuing to do it, without the necessity for special and extraordinary 
outlay on passing back to the possession and use of the owners. But, 
for any legitimate purpose, the receivership could not be extended to the 
control and maintaining and repairing and equipping other roads, or to 
the building or buying of other roads, or to the control and operating of 
lines of steamboats, or steamboats in the Jine of other roads, even with the 
view of larger earnings, and longer net income of the property which is the 
subject of the receivership. . .. It is fundamental in the law that a 
receivership is temporary, —to serve an existing exigency of a temporary 
nature; and, when that is done, it is to cease. The idea that a court, in 
virtue of its prerogative in that behalf, is to take upon itself the office of 
instituting a receivership to be perpetual, and to do the duty of a court in 
controlling, directing, and enforcing the administration in the management 
of a business, for the profit and emolument of the parties interested, and 
not to serve a present exigency, rendering it necessary in order to prevent 
a failure of legal justice and right, has not yet been propounded in any 
book on the subject, nor entertained and acted on in any case.” 


The question of the priority of receivers’ certificates and loans 
over existing mortgage liens has not very often been a matter of 
litigation; because in almost all instances in which the courts 
have authorized receivers to borrow money and make their obli- 
gations a first lien upon the property, the mortgagees have them- 
selves asked for the orders for these purposes in advance,! or 
have expressly assented to the making of them, and, of course, 
they are in such cases precluded from afterwards claiming any 
priority over the lien thus created for the purpose of preserving 
the mortgaged property. But courts of equity have authority, 
without the consent of mortgagees, to order receivers to borrow 
money, and to bind the property in their hands for the payment 
of the loans. This authority is not, however, altogether discre- 
tionary ; the judicial discretion is limited by settled principles of 
equity. Aside from any consideration of the mortgagor and 
others who have the right to redeem, a court of chancery has no 
power to impair the obligation of a mortgage contract, by cre- 
ating a superior lien without the mortgagee’s consent, save only 
in the exercise of the equitable power of preserving and protecting 


1 As in Kennedy v. St. Paul & Pacific R. R. Co., supra; Stanton y. Ala. & Chatta- 
nooga R.R. Co., supra; Vermont g Canada R. R. Co. v. Vermont Central R. R. Co., 
supra. 
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the property. The law does not permit the obligation of con- 
tracts to be impaired. 


“The Constitution of the United States inhibits even a State from doing 
an act which shall have that effect. And, certainly, a court, which is a por- 
tion of the government of a State, cannot have a power which is denied to 
the State in convention assembled. If, therefore, the action of a chancellor 
in this cause goes to the extent of taking the property of the defendant 
corporation into his hands for the purpose, through his appointees, of com- 
pleting an unfinished work, or of enlarging or improving a finished one, 
beyond what is necessary for its preservation, and to that end of raising 
money, by charging the railroad and its appurtenances with liens which 
are to supersede older ones, without the consent of the holders of these, 
he has inadvertently passed beyond the boundaries of a chancellor’s juris- 


diction. In our opinion, no such power is vested or resides in any judicial 
tribunal.” * 


It has been contended that the power of courts to give receiv- 
ers’ loans precedence over existing mortgages is confined to cases 
in which the prior mortgagees, either expressly or impliedly, con- 
sent to the making of such loans; and that to do this without 
such consent would be an invasion of the right of property by 
the tribunals whose duty it is to protect this fundamental right. 
But it would seem that where it is necessary to raise money, not 
to extend or improve an existing road, but to repair and preserve 
a road which the court has taken custody of at the suit of a junior 
mortgagee, it would be competent for the court to authorize the 
raising of money by loans upon the credit of the entire property, 
making them liens upon it, in preference to the senior mort- 
gages. Otherwise, it might be practically impossible for the 
court to give any protection to a junior mortgagee. The prop- 
erty might be amply sufficient to meet a prior mortgage in any 
event, so that the bondholders under it might be opposed to any 
expenditure upon the property, even to keep it in repair and in 
operation, when such expenditure might involve the raising of 
money, by creating liens therefor, which should override their 
mortgage; while it might be evident that, by judiciously repairing 
and operating the road, the property might be finally disposed of 
at a price sufficient to pay not only the first mortgage, but as 
well the junior mortgage. Moreover, after the court has once 


1 Per Manning, J., in Meyer v. Johnston, supra. 
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taken the property into its custody, it would be its duty, in 
behalf of all the parties in interest, to take care of it, and not allow 
it to go to decay; and, if this cannot be done out of the income 
of the property, it would seem to follow that it would then be 
the duty of the court to authorize, for this purpose, the raising 
of money upon the credit of the property itself. 

Such was the course adopted by the Supreme Court of Ala- 
bama in the recent important case of Meyer v. Johnston! A 
receiver having been appointed upon the application of a junior 
mortgagee, the court approved his issuing first lien certificates 
of indebtedness, under the chancellor's direction, in opposition to 
the will of prior lienholders. In addition to the duty of the 
court to preserve the property in its custody, the public nature 
of railroads was considered. 


“Tf it were not for the public quality belonging to them, for the injury 
that would be done to the interests of whole communities that have become 
dependent on a railroad for accommodation in a thousand things, a chan- 
cellor might say to the parties most interested, Unless you furnish means 
for the protection of this property, which does not itself afford an adequate 
income for the purpose, it may become a dilapidated and useless wreck. 
But the inconvenience and loss which this would inflict on the population 
of large districts, coupled with the benefit, to parties who, perhaps, are 
powerless to take care of themselves, of preventing the rapid diminution of 
value, and derangement and disorganization that would otherwise result, 
seem to require, — not for the completion of an unfinished work, or the 
improvement, beyond what is necessary for its preservation, of an existing 
one, but to keep it up, to conserve it as a railroad property, if the court 
has been obliged to take possession of it, —that the court should borrow 
money for that purpose, if it cannot otherwise do so in sufficiently large 
sums, by causing negotiable certificates of indebtedness to be issued, consti- 
tuting a first lien on the proceeds of the property, and redeemable when it 
is sold or disposed of by the court.” 


2. Judgments and Claims against Receivers. 


A judgment or claim against a receiver for personal ‘injuries 
sustained by a passenger upon the road, while it is run by the 
receiver for the benefit of mortgage bondholders, might possibly, 
at first sight, be regarded as an incident to the running of the 
road, and, therefore, be entitled to payment out of the fund in 


1 53 Ala. 237, 346. 
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the receiver’s hands. It is certainly a claim upon such part of 
the fund as is not required to satisfy prior mortgage liens ; but, 
when it is sought to make such a claim superior to mortgages in 
existence when the right to the damages accrued, the claimant 
has to meet the objection, that such a lien is not one of the inci- 
dents to running a road ; and it is not necessary to create such a 
lien in order to procure traffic and travel upon the road. It is 
not usual for a passenger, before purchasing a ticket over a road, 
to inquire whether it is in the hands of a receiver, and whether 
any claim that he may have for injuries will take precedence of 
existing mortgages upon the road. Neither do passengers inquire, 
in case the road be not in the hands of receivers, whether it is 
subject to mortgage or not; although it is evident enough that, in 
such case, a judgment against the railroad company would bind 
only the corporation and its property, and might be rendered 
valueless by the action of the mortgagees in taking possession of 
the property, and applying the whole of it to the payment of 
their liens. As a matter of fact, the railroads in the United 
States are very generally subject to mortgage; and passengers, 
without inquiry, take their risk of the roads being so incum- 
bered that judgments against them could not be collected’ Why, 
then, upon the appointment of a receiver and the recovery of a 
judgment against him, should the claim be superior to existing 
mortgages, when it would not have been superior to them if the 
judgment had been rendered prior to the appointment of the 
receiver? The appointment does not prejudice the rights of 
mortgagees, or derange or affect in any way the priority of their 
liens. 

Such was substantially the view taken by the Circuit Court 
of the United States in reference to a judgment rendered as dam- 
ages for an injury to a passenger on the Alabama and Chattanooga 
Road, while it was in the hands of receivers.!. It was regarded 
as too clear for argument, that, if the road had been run by the 
president and directors when the injury was sustained, such claim 
could not possibly have priority; but the receivers act merely in 
place of the president and directors, except so far only as the 
court may otherwise direct. They are appointed to take care of 
the property, and are like administrators, who cannot override 
existing liens, and who are under no personal liability to respond, 


1 Davenport v. Alabama § Chattanooga R. R. Co., 2 Woods, 519. 
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except for their own personal neglect. The court then examine 
the orders of court appointing the receivers and directing their 
administration, and find nothing in them to establish any prior 
lien in behalf of such a judgment creditor. These orders appoint 
a receiver to take charge of the entire property of the road, to 
complete it, and put it in repair, and to procure rolling-stock and 
other things necessary to operate it to the best advantage, so as 
to prevent the property from further deteriorating, and to save 
and preserve it for the benefit and interest of the first mortgage 
bondholders, and all others interested in it. For these purposes 
the receivers are authorized to borrow money and make the pay- 
ment of the loan a first lien upon the property. The funds raised 
by loan, or received from any other source, and which may not 
be required for the purposes before mentioned, or for their own 
services, are to be paid into court for the use of the bondholders, 
In conclusion, Judge Woods says : — 


“The exercise of power by a court to displace liens can only be sus- 
tained on the ground of actual necessity ; and surely there can be no neces- 
sity to append, as an incident to running a railroad, a lien for damages that 
displaces existing contracts. The party has a right to be paid from the 
fund remaining after satisfying prior rights. He has a right to be allowed 
his claim, to be paid from an excess remaining. He has the same right 
against the property which he could have had if the road had been run by 
the president and directors when his right accrued, and none other. .. . 
It cannot be said that the giving of a prior lien to a traveller for damages 
is an expense incident to the execution of the trust which was created in 
behalf of the mortgagees. Such a claim is, in fact, no ‘expense’ at all, in 
the proper or ordinary sense of the word. It is a liability resulting sec- 
ondarily from operating the road, and that is all.” 


A claim or judgment, however, against a receiver for the value 
of goods lost in transportation, or for damages done to property 
while the road was in his hands, is regarded as an expense inci- 
dental to the management, and therefore payable out of the earn- 
ings of the road, or other funds in the receiver’s hands.! 

There is no exemption of property in the hands of a receiver 
from the operation of the tax laws of the government within 
whose jurisdiction such property is situated. The Circuit Court 
of the United States for the Southern District of New York 
having appointed receivers of the New York and Oswego Mid- 


1 Cowdrey v. Galveston, §c. R. R. Co., 93 U. 8. 352. 
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land Railroad Company pending a suit for the foreclosure of a 
mortgage upon the road, the receivers applied to the court to en- 
join tax-collectors from executing warrants for taxes assessed upon 
the mortgaged property, on the ground of irregularities in the 
assessment of the taxes ; but, the warrants appearing to be regular, 
and the collectors acting in good faith in the discharge of their duty, 
the court refused to enjoin them. Judge Blatchford, rendering 
the decision of the court, said :!— 


“ There is no prerogative of sovereignty which is of higher importance 
than the power of taxation, which includes the collection as well as the 
assessing of the taxes. The very existence of the State as a government 
depends upon the exercise of such power. Except under very special cir- 
cumstances, such power ought not to be interfered with by injunction. If 
any person is aggrieved by the exercise of the authority of the tax-collec- 
tor, he has an adequate ultimate remedy in an action against the wrong-doer, 
with the preliminary remedy afforded of directly reviewing the proceedings 
according to the method, and before the tribunal, provided by the laws 
of the government under whose authority the proceeding takes place.” 


8. Debts incurred by Mortgage Trustees in Possession. 


Trustees under railroad mortgages have an inherent equitable 
right to be reimbursed all expenses reasonably incurred in the 
execution of the trust, and for such expenses they have a lien 
upon the trust property.? Their rights go even farther than this ; 
for, if the trust property prove insufficient to reimburse the trus- 
tees for their proper expenses and reasonable compensation, they 
may call upon the bondholders in whose behalf the trust was 
created to pay them. It is immaterial that the deed of trust 
makes no provision for the payment of such expenses and charges: 
this is a legal right, which necessarily attends the administration 
of the trust. The franchise and property conveyed to the trus- 
tees become charged with a lien in their favor, and they remain 
so charged until the trustees themselves do something that oper- 
ates as a discharge of such lien. If, after long litigation by the 
trustees to establish the mortgage lien, and to enforce it by fore- 
closure, subsequent mortgagees buy up the bonds sec ured by the 
mortgage, and form a new corporation, instead of redeeming the 
first mortgage by paying the amount fixed by the decree of fore- 


1 Stevens v. New York § Oswego Midland R. R. Co., 18 Blatchf. 104. 
2 Rensselaer § Saratoga R. R. Co. v. Miller, 47 Vt. 146. 
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closure, the right of the trustees to hold all the lien originally 
existing in them for their services and expenses in administering 
the trust is no wise affected. A decree of foreclosure, in such 
case, would have full effect upon the title, as between mortgagor 
and mortgagee; and, although all the bondholders have been 
satisfied, the legal title is in the trustees; and if the new cor- 
poration, or the subsequent mortgagees, would prevent the trus- 
tees from asserting their title, and entering into possession, they 
must satisfy the proper claims they have upon the property. 
Their lien upon the property extends not merely to claims for 
their own services, and for payments actually made by them, but 
to advances made by bondholders to supply them with funds in 
the course of the administration of the trust; for such advances 
are, in effect, loans to the trustees for the benefit of the trust.! 

When the object of a receivership has been accomplished, and 
the occasion for it no longer exists, but it is nevertheless con- 
tinued, in form and name, by consent of the parties in interest, 
the managing party is not regarded as a receiver in the sense of 
the law, but as having the character and office of an administra- 
tor of a trust, by agreement of the parties. Consequently, the 
debts contracted by such manager, although having the formal 
sanction of the court, cannot be established as receivership liens, 
but are debts which are a lien upon the trust property under 
the common doctrine that disbursements and expenses, prop- 
erly made and incurred, on account of the trust property, are 
entitled to payment out of it. A decree entered by consent, 
after the occasion for the receivership has ceased, for a new and 
continuing system of tenure and management, does not make 
the manager the officer and representative of the court, but 
merely the agent and representative of the parties. 

These points are forcibly illustrated by the case of the Ver- 
mont Central Railroad Company.? In the year 1849, the Vermont 
and Canada Railroad Company leased to the Vermont Central 
Railroad Company its road and all its property, to hold under a 
perpetual lease, reserving as rent eight per cent upon the cost 
of its road and property, payable semi-annually. In the follow- 
ing year, an addition was made to the lease, providing that, after 


1 Rensselaer & Saratoga R. R. Co. v. Miller, supra. 
2 Vermont & Canada R. R. Co. v. Vermont Central R. R. Co., decided Oct. 30, 1877, 
reported in 14 Am. Ry. Rep. 497-575. 
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four months’ default in payment of the rent, the Vermont and 
Canada Railroad Company might take possession of both roads, 
and all the property of both, and run them till, out of the net 
income, the accrued rent should be paid; and then possession 
should be surrendered to and resumed by the Vermont Central 
Railroad Company, and held and used under the original lease. 
In 1851, the Vermont Central Railroad Company executed a first 
mortgage of its road, and on the 20th of May, in the following 
year, a second mortgage; but both mortgages were made ex- 
pressly subject to the rights of the Vermont and Canada Railroad 
Company under the lease. On the twenty-eighth day of the fol- 
lowing June, the Vermont Central Railroad surrendered to the 
first mortgage trustees, who then took possession, and the company 
has never since had possession. The last payment of rent under 
the lease was made on the first day of June, 1854. The follow- 
ing year, the Vermont and Canada Railroad Company filed a bill 
in the Court of Chancery in Franklin County against the Ver- 
mont Central Railroad Company, and the trustees under both 
mortgages, and obtained the appointment of temporary receivers ; 
and after protracted litigation the Supreme Court, in January, 
1861, issued its mandate to the Court of Chancery, directing that 
the receivers then in possession, or such as the court might see 
fit to appoint, should continue in the possession and management 
of the roads, and secure the tolls and income thereof, and cause 
the same to be paid over in extinguishment of the rents then due, 
or which might become due, until the same should be fully satis- 
fied. The Court of Chancery entered a decree accordingly, con- 
tinuing the receivers in the management of the property, and 
directing them to pay over semi-annually, on the first days of 
December and June, such sums as might accrue from the earn- 
ings of the property, until the sums then due and growing due 
for rent should be fully paid. Under this mandate and decree 
the receivership was administered until 1864, when a compromise 
decree was entered in the Court of Chancery, by agreement of 
the parties. By this compromise the construction account of the 
Vermont and Canada Railroad Company was settled ; and under 
the authority of an act of the legislature the back rent was con- 
verted into stock, and the capital stock was increased to $2,000,- 
000. To carry this adjustment into effect, a decree was entered 
Jan. 19, 1864, declaring the capital stock of the Vermont and 
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Canada Railroad Company to be $2,000,000, which should be the 
basis for the computation of the rents provided for in the original 
lease, to be paid by the trustees and receivers from the income of 
the roads, in semi-annual payments, beginning on the first day of 
June, 1864. The decree further provided for a board, to be 
chosen annually by the stockholders, to advise the trustees and 
receivers in respect to the management of the roads and property, 
and to audit the accounts. This decree was manifestly one of 
consent. 

In 1865, upon the petition of the receivers, the court author- 
ized them to borrow $700,000, and to pledge equipments of 
the road as security. This decree was apparently made with the 
consent of all the parties in interest. In 1867, a further equip- 
ment loan of $300,000 was authorized, and also a loan of 
$500,000, for the payment of interest on the first and second 
mortgages. In 1869, a third equipment loan was authorized of 
$500,000. In 1871, a loan of $1,000,000 was authorized ; and in 
1872, a loan of $2,500,000, part of which was to be applied to 
retiring the first equipment loan. The decree authorizing the 
latter loan provided that the notes issued under the decree should 
constitute a lien and charge upon the trust property under the 
control of the trustees and managers, and the earnings thereof. 

From time to time, during the period of these decrees, there 
had been sundry decrees and orders, changing and appointing 
managers, and ratifying contracts of lease with other roads, — 
the Ogdensburgh and Lake Champlain Railroad Company, the 
Rutland Railroad Company, and the Missisquoi Railroad Com- 
pany. 

All these proceedings professed, and were represented to the 
Chancellor, to be amicable, and for the most part to have been 
devised and agreed upon by leading parties. No one appeared 
in any instance with protest or objection. No one made ques- 
tion or objection afterwards, till adverse litigation was begun in 
1873, by the Vermont and Canada Company’s petitioning for an 
order for the payment of the overdue rent, and an order for the 
removal of the managers. 

In the mean time, a corporation by the name of the Central 
Vermont Railroad Company had succeeded to the management 
of the property as receivers. Finally, in 1876, this company and 
various individuals filed a petition, setting forth that for fifteen 
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years the Vermont and Canada and the Vermont Central Rail- 
road Companies had been under the administration of the court 
by managers appointed by the court; that during such adminis- 
tration large sums of money had been borrowed by the managers, 
and bonds issued therefor under different decrees, amounting 
in the whole to about $4,357,000, outstanding, on which was 
also due about $175,000 of interest in default; that, in addition 
to this funded debt, there was outstanding also a floating debt 
of about $2,000,000; that the managers were without money 
and without credit ; and therefore they prayed that these debts 
might be declared a charge and first lien upon the property 
of these roads, and that they might be sold, with all their equip- 
ments, for the payment of these and other debts. This petition 
was dismissed by the Chancellor; and, on appeal to the Supreme 
Court of the State, his decree was affirmed. Mr. Justice Barrett 
delivered the opinion of the court, reviewing all the proceedings 
in the case from the time they were commenced in 1861, and 
fully examining all the legal questions involved. The original 
receivership was undeniably proper, as it was the only practica- 
ble remedy for enforcing the security of the Vermont and Canada 
Company upon the earnings of the two roads for its rent, except 
putting this company into the possession and management of the 
roads; and this the court declined to do, for the reason that the 
management might be such as to render such possession unduly 
continuing. It was supposed that a receivership, interested to 
have this claim satisfied at the earliest practicable day, so that 
subsequent rights and interests might be served by the property, 
would result in the earliest practicable enfranchisement of the 
property from judicial control, and the final ending of the suit. 
In what was provided in the compromise decree, as to the 
possession and management of the property, the court was per- 
forming no duty, but merely accorded, ex gratia, assent and rati- 
fication. It exercised no judicial judgment, and did not put 
forth the exertion of its prerogative. It is essential in any 
idea of a receivership that the court is to have the active and 
responsible control of the administration. That was not so in 
this case ; but, on the contrary, the whole course, in general and 
in detail, was devised and executed by the managers, and their 
associates and advisers in interest, without any supposition on the 


part of themselves or of the court that the court had any real 
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office to perform calling into exercise judicial judgment, direction, 
or control. 

After using the language before quoted, in regard to the 
legitimate purpose, scope, and duration of a receivership, the 
learned judge says : — 


“The petition cannot be maintained then, and the prayer thereof 
granted, on grounds and reasons and rules of the law peculiar to a receiver- 
ship, as it is understood and provided for and warranted by the law. If it 
were to be assumed that the trust debts, as they are called, including what 
is called the floating debt, would be a first lien on all the property, if in- 
curred in the administration of a proper receivership, and that it would be 
the province and duty of the court to order the sale of the property, as the 
only means of giving effect to that lien, in rightful satisfaction of such debts, 
it would not follow that such is true in the case as it is before us. . . . In 
the other cases of receiverships, where allowances were upheld, the expen- 
ditures and services were in receiverships of necessity, and where the 
expenditures and services were in the administration of the office, under the 
active and affirmative direction of the court. The other citations point to 
the common doctrine of the lien of trustees for the proper expenses and 
disbursements of administering the trust. 

“It has already been said, that in the case as it is now before the court, 
and for the purposes of the case, the various parties in interest may not 
question the validity of the proceedings as shown by the record, so far as 
those parties are affected by consent and acquiesceuce in said proceedings, 
and the carrying of them into effect. It is now to be remarked, that how- 
ever they may be affected thereby, it must be in virtue of the substance and 
reality of what has been transacted by parties and court, and not in virtue 
of formality and semblance. In entering into the agreement for the com- 
promise decree, and assenting to it, and acting under it, the parties are 

entitled to regard it, and to have it regarded, as being just what it was un- 
derstood and designed to be; viz., a permanent arrangement by agreement 
for the administration and handling of the property, with such control by 
the interested parties as was provided for in that compromise agreement 
and decree. And the same is true as to all that ensued by way of orders 
and decrees. As did the compromise decree, so the subsequent orders and 
decrees as to the various matters embraced, derive their force from consent. 
The present proceeding supervenes upon all that has been ordered and 
done for the purpose of a final consummation and ending of the entire 
matter, and of dismissing it and the parties and interests from any cogni- 
zance of the Court of Chancery. Of course, this requires the court to have 
regard to the substance and reality of what has been done, whereby the 
matter is brought down to the present conjuncture. . . . 
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“Tt may now be said, summarily, as the result in this respect, that the 
Vermont and Canada Railroad Company stand upon their lease, under the 
compromise decree, and the decrees and orders following, with the right to 
have the stipulated rent paid out of the net earnings. Subject to this, the 
mortgage bondholders of the Vermont Central Railroad Company stand upon 
their mortgages, under the compromise decree, and the decrees and orders 
following, with the right to have the net earnings appropriated according 
to the respective provisions in that behalf. * Net earnings’ means what is 
left after paying the legitimate cost and expense of making earuings by the 
use of the property. The holders of the trust bonds stand upon the rights 
created and vested by the respective transactions constituting the issue, 
appropriation, aud receipt thereof respectively, including a right to the 
security provided, according to the legal effect of the provision making such 
security. The bonds were taken for the required consideration, in faith of 
the promise to pay interest and principal as stipulated, and in reliance on 
the security provided and pledged. This vested in the bondholder the 
right resulting from the transaction by the legal effect of the promise, and 
to the security pledged. This is in no mauner affected by the fact that 
the promise may not be performed, and the security may prove inadequate 
and worthless. Of course, the bond-buyers knew what they were buying ; 
namely, a bond issued and secured iu the carrying on of the management 
of the property by the persons in charge, as such management was shown 
by the records and files and official documents to have been created and 
earried on, and which might continue to go on indefinitely in the uncertain 
future. In view of this, each bondholder took the hazard of both the pres- 
ent and prospective value of his bonds, as depending on the ability of the 
promisor and the value of the security. If it should turn out that the 
pledged property had been used up or become worthless, and the ear 
service fruitless, and the guaranty of the Vermont and Canada Railroad 
Company a barren resource, that would not touch the validity and opera- 
tive force of the contract and the pledge. . 

“ As to what is called the ‘floating debt, which rests upon the credit 
given to the trust management, the reason is not obvious why that debt 
should have precedence to any other of the trust debts, — trust debts, as 
distinguished from the claims of the Vermont and Canada Railroad Company, 
and the Vermont Central bondholders. The secured trust debts were con- 
tracted in the carrying on of the business of the management, for the pur- 
poses contemplated and sought to be accomplished by the managers, — 
just as the floating debt has been contracted, and for the same purposes. It 
can make no difference whether that debt is due to outside parties, or to 
the parties managing. It is equally on the credit of the trust. The fact 
that it is without specific security does not give it a higher rank or a dif- 
ferent right from debts with security. It stands upon the credit which 
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induced the contracting of it, viz., the promise of the managing party in 
view of ability and means for payment, just as the secured debts stand on 
the same credit and the security provided. What is now claimed is, that 
that debt shall have precedence of the other trust debts, making it first in 
right as to means of payment, even to the appropriation of the security 
pledged for the payment of the other debts. There would be no warrant 
for this, even in case of a proper receivership. The trust is the debtor to 
each and all its creditors. In the settlement of estates of deceased debtors, 
the statute gives priority to doctor’s bills, and other expenses of the last 
sickness, and funeral charges. But we know of no statute or rule of law 
that would warrant the priority claimed in this case. . . . 

“In view of that relation, is there any warrant of law for ordering a 
sale of the property? No case and no book has been presented or come 
to our notice in which it has been propounded or held, that, in a real 
receivership for managing property, to realize profits by use, and not with 
a view to its ultimate sale, and the realization of money assets thereby, the 
property has been or should be sold to realize means for paying charges 
incurred in the management. The cases are numerous of sales by receiv- 
ers under the order of the Court of Chancery. But no case is found in 
which such sale has been ordered as a means of reimbursing receivership 
expenses, in virtue of a lien in that behalf. . . . If it were to be now held 
that the property itself, in the hands of the Central Vermont Railroad Com- 
pany, is subject to the lien as claimed, such lien would not warrant an order 
of sale in the first instance. It would be a redeemable lien, resting upon the 
property in the character of an equitable mortgage; and a sale would be 
ordered in any event, only on failure to redeem, according to the final 
decree in that behalf.” 


The facts of this case and the grounds of the decision have 
thus been stated at considerable length, because the case is a 
remarkable one in many ways, and in its different phases has 
been a subject of much controversy, out of court as well as in. 
It presents many novel and interesting points, and has not yet 
appeared in the regular reports of the court. The case will bea 
warning to all bondholders and other creditors of railroad cor- 
porations against their allowing either receivers or trustees in 
the possession of their property to manage it otherwise than to 
preserve it as it is during temporary emergencies. The manage- 
ment in this case resulted favorably, so long as it was confined 
to the operating of the roads as they were when the receivers 
were first appointed ; but, seeking to secure even better results, 
the trustees enlarged the field of their operations, — they took pos- 
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session under leases of several other railroads, and of a fleet of 
steamers on the Western lakes. These new enterprises resulted 
disastrously ; and the managers, after obtaining repeated loans, at 
last found they had incurred, in the management of the property, 
an indebtedness which the entire value of the roads originally 
placed in the hands of the receivers might prove inadequate to 
satisfy. The result is even worse than the improving of a mort- 
gagee out of his security. The receivership was sought by the 
Vermont and Canada Company, in the year 1855, as a means of 
obtaining the rent of their own road, which the Vermont Central 
road held under a lease. The receivers, in 1861, took possession 
not only of the road of the latter company, but of the road of the 
former, by virtue of the lease. In 1877, the creditors to whom 
were due the debts incurred in the management of the property 
were before the court, asking for the sale of both roads to pay 
these debts; and the result may be, that not only the mortgage 
creditors of the Vermont Central Company are improved out of 
their estate, but that the Vermont and Canada Company, which 
as creditor sought to collect the rent of its road, has been im- 
proved out of its own road as well. 


4. Wages of Employés, and Floating Debts. 


The most reasonable ground upon which a chancery court can 
order a receiver to pay the wages of employés of a railroad com- 
pany, due at the time the road is placed in the receiver’s hands, 
is that taken by the Court of Appeals of Kentucky, in the recent 
case of Douglass vy. Cline.’ The Louisville, Cincinnati, and 
Lexington Railroad Company executed a mortgage to a trustee, 
which authorized him, upon default, to take possession of the 
property, and by himself and agents, or by a receiver of court, to 
use and operate the road and receive the earnings and income of 
it, or to have the mortgaged property sold and conveyed under a 
decree of court. No specific lien was given upon the earnings of 
the road while held and operated by the company itself. Upon 
default, the trustee, instead of taking possession of the road him- 
self, obtained the appointment of a receiver. Shortly afterwards, 
the employés of the road, to whom wages were due at the time 
of the appointment, obtained an order from the Vice-Chancellor, 


112 Bush, 608. And see Newport § Cincinnati Bridge Co. y. Douglass, 12 Bush, 
673. 
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directing the receiver to pay them the amounts due them out of 
the net earnings of the road; and this order was sustained upon 
appeal. The decision of the court has special reference to the 
nature of a mortgage, as determined by the code of procedure of 
that State, under which the mortgagee, although invested with 
the legal title, cannot recover possession in an action at law. 
Having no legal right to recover possession simply by reason of 
holding the mortgage title, his right of possession must rest upon 
express contract, or else must be sought in equity. But in this 
case the trustee, either because the express contract in the mort- 
gage could not be enforced, or because he did not see fit to 
enforce it, sought his remedy in equity, and obtained the appoint- 
ment of a receiver. It was then.insisted, in behalf of the mort- 
gage bondholders, that inasmuch as it was made to appear to the 
satisfaction of the Chancellor that he ought to take possession of 
the mortgaged property, he was bound to do so unconditionally, 
and that he had no discretion as to the application of the fund 
that might come into the receiver’s possession, but was bound, as 
matter of law, to apply this fund to the extinguishment of the 
lien debts in the order of their priority. But the court declared, 
that, while the mortgagees had, in equity, a perfect right to have 
the property protected and preserved while the actions to en- 
force their mortgages were pending, yet the power of the court 
to do this through the instrumentality of a receiver is discretion- 
ary in its nature; that the right of the mortgagees to have the 
fund raised by the receiver applied for their security as against 
the general unsecured creditors of the mortgagor is equitable 
only, and, therefore, that the Chancellor is not bound to enforce 
it under all contingencies, but may, in proper cases, attach to its 
enjoyment reasonable conditions, and may do this either in the 
order appointing the receiver, or by an order subsequently made. 

The court lay stress upon the meritorious character of the 
claims of the employés; upon the fact that their services in re- 
pairing and operating the road had preserved the property, and 
enabled the company to retain its business and the public confi- 
dence, and therefore had resulted in substantial advantage to 
the mortgagees, who are insisting that the payment of the em- 
ployés out of a fund to which théy have no legal or contract 
right, and which they can reach only through the intervention 
of the Chancellor, is an abuse by that officer of his equitable dis- 
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cretion. It was to the interest of the lienholders, they say, that 
the receiver should be enabled, pending the litigation, to operate 
the roads of the company successfully and profitably. To secure 
immediate success in this regard, it was desirable, if not indis- 
pensably necessary, that he should be enabled to retain in his 
service the force of employés he found in the service of the com- 
pany when he took possession of its roads. One of the grounds 
of the application for a receiver was the discontent upon the part 
of the employés, resulting from the non-payment of their wages. 


“Tt was the duty of the Chancellor to allay this discontent, and to assist 
his receiver in securing the services of these people, and thus insure the 
profitable management and operation of the roads in his hands, if this could 
be accomplished by an act manifestly just, certainly within the scope of his 
judicial powers, and to which the appellants ought not, in good conscience 
and fuir dealing, to object.” 


In conclusion, the court declare that it will not necessarily fol- 
low that all the general creditors of the railroad company will be 
able to assert successfully their right to be paid out of the fund 
held by the receiver. Each claim will rest upon its own peculiar 


merits ; and, as the mortgagees have prima facie an equitable 
claim to the whole funds, the onus will be upon each general 
creditor to establish a superior right upon his part.? 

An important element in this decision is the inability of a 
mortgagee, under the present code of Kentucky, to recover pos- 
session of the mortgaged property after default by an action at 
law. It would, therefore, be no authority in States where the 
mortgagee’s right of possession remains as it-was at the common 
law. The argument drawn from expediency, and from the meri- 
torious nature of the claims of employés, is one which might well 
be considered by the mortgagees themselves, but is entitled to 
no consideration from the court, as against the positive legal 
rights of mortgagees. There are numerous instances in which 
the mortgagees themselves have voluntarily assumed the payment 
of wages, and other floating debts of railroad companies, at the 
time of taking possession. This is their own affair, and is simply 
a waiver of their own legal rights. But if they do not choose of 
their own accord to do this, the courts have no right to compel 


1 See dissenting opinion of Mr. Justice Cofer for a forcible criticism of the views 
of the majority of the court. 


680 CLAIMS AND EQUITIES AFFECTING RAILROAD MORTGAGES. 


them to give priority to unsecured claims. Yet there are not 
wanting other instances where courts have disregarded the rights 
of mortgagees.! 

The claims of employés of a railroad, due at the time it is 
placed in the hands of a receiver, are, in New Jersey, provided 
for by a statute,? which makes them a lien upon all unincumbered 
personal effects, and all moneys which may be transferred to the 
receiver at the time of his entering upon his duties, but limits 
the payments to not more than two months’ wages. Under such 
act, however, the claims of employés are subject to incumbrances 
upon such property existing when the act was passed. The lien 
cannot be extended beyond the provisions of the act, which, 
though it will receive construction, cannot, of course, be so con- 
strued as to diminish or impair the obligation or lien of a pre- 
vious levy of an execution, or of a previous mortgage.® 

There is no legal principle by which contracts made by a rail- 
road company, after the execution of a mortgage, without the 
consent of the mortgagees, and without a positive statute which 
enters into the mortgage contract, can be made binding upon the 
mortgagees, or upon receivers appointed in their behalf. Such a 
contract, although made for the carrying of freight in payment of 
a loan to the company, does not bind a prior mortgagee.* 

In a recent case before the United States Circuit Court for 
Virginia, upon a petition that the receivers be ordered to pay cer- 

‘tain bills for iron and supplies furnished the company, the court 
decided that, inasmuch as these claims rested solely upon the 
credit of the company, they could not be made prior to the mort- 
gages upon the road, and that the petitioners must, therefore, 
wait until the road is sold, when their claims could be paid out 
of the surplus, if any, remaining, after the mortgage should be 
satisfied. The court also held that claims for wages accruing 
before the appointment of the receivers were in the same position, 
and could not be made a lien prior to the mortgages.° 

1 Duncan v. Chesapeake & Ohio R. R. Co., 9 Am. Ry. Rep. 386. 

2 Feb. 12, 1874, Acts 1874, p. 12. 

8 Williamson vy. N. J. Southern R. Co., 28 N. J. Eq. 277, 800. 

4 Ellis v. Boston, Hartford, & Erie R. R. Co., 107 Mass. 1, 17. A guaranty of 
tolls was held not binding upon a prior mortgagee in Newport § Cincinnati Bridge 
Co. v. Douglass, 12 Bush, 678, 712. See also Elmira Iron § Steel Rolling Mill Co. v. 
Erie Ry. Co., 26 N. J. Eq. 284. 


5 Re Atlantic, Miss., § Ohio R. R. Co., 26 Financial Chronicle, 444, May 4, 1878. 
To same effect, see Denniston vy. Chicago, Alton, § St. Louis R. R. Co., 4 Biss. 414. 
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5. Vendors’ Liens. 


As against a mortgage which in terms covers all the property 
a railway company may afterwards acquire for the use of its road, 
a person who afterwards sells to it land for its roadbed cannot 
set up a vendor's lien for purchase-money. The mortgage be- 
comes a lien upon such land from the moment the company 
acquires the title! After such a mortgage has been foreclosed, 
and the road has passed into the hands of innocent purchasers, 
there is an additional reason why such a lien cannot be enforced.? 


6. Mechanics’ Liens. 


Objection has sometimes been made to the application of the 
general lien laws to railroads, for the reason that it is contrary to 
public policy to allow them to be sold in pieces and destroyed, 
when they are so necessary to public use and convenience.? This 
argument from policy cannot, of course, be made against laws 
which specifically make railroads the subjects of such liens, but is 
applicable as regards the construction of general laws which 
embrace railroads only under some doubtful word, such as 
structure, improvement. In a large number of States there 
are now statutes which apply specifically to railroads, giving 
liens upon them for labor performed and for materials sup- 
plied. There is not space to examine these statutes here, or to 
enter upon the subject further than to state the extraordinary 
decision of the Supreme Court of Iowa under the lien law of that 
State, and to say that statutes similar to that exist in several 
other States. 

Under a statute of Iowa, providing that a mechanic’s lien for 
work and material shall attach from the commencement of * the 
building, erection, or other improvement,” it has been held that 
a lien for railroad ties may be sustained against a mortgage made 
before such ties were furnished to the company or contracted for, 
in case the construction of the road had been commenced before 
the making of the mortgage, and was not then completed, 
although the person who furnished the ties and claimed the lien 


1 Pierce v. St. Paul & Milwaukee R. Co., 24 Wis. 551. 

2 Pierce v. St. Paul & Milwaukee R. Co., supra. 

3 See Dunn v. North Mo. R. R., 24 Mo. 493; McPheeters v. Merrimac Bridge Co., 28 
Mo. 465. 
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had nothing to do with the previous construction of the road. 
In the case before the court, sixteen miles of road had been 
graded before the making of the mortgage, and the ties were, 
some months afterwards, furnished, apparently, to a contractor 
who had undertaken to equip the road. Upon the first argument 
of the case before the Supreme Court, the lien was established 
against the road, subject to the mortgage ;? but, upon a reargu- 
ment of the case, the lien was given priority of the mortgage, by 
reason of the terms of the statute, which was interpreted to 
mean something different from a statute providing that the lien 
shall attach only from the commencement of the work, or of the 
furnishing of the materials. In the latter decision, in reply 
to the suggestion that it would be unjust to the mortgagee to 
make his mortgage subject to liens for work subsequently com- 
menced, it is urged that a person who takes a mortgage upon a 
partially constructed building or other improvement has notice, 
from the condition of the property, of the possibility that 
mechanics’ liens may attach upon it; that, although he cannot 
know the amount of the lien, or whether the work will be com- 
pleted according to the plan of the mortgagor, according to which 
the work was commenced, yet, having elected to deal with the 
mortgagor, he may be required to rely upon his good faith and 
prudence ; and that, although hardship might sometimes result 
from such a construction, yet the danger to be apprehended is 
not such as to control the construction of a statute having so 
little ambiguity. 


“Tn regard to the policy of the statute, as we construe it,” say the court, 
“this may be said: It is not desirable that the execution of a mortgage upon 
land, upon which a building or other improvement is in process of con- 
struction, should arrest the work and prevent its completion. Both mort- 
gagor and mortgagee are interested in its completion. Without it, the 


1 Code, § 2139, provides that such liens “ shall be preferred to all other liens and 
incumbrances which may be attached to or upon such building, erection, or improve- 
ment, and to the land on which the same is situated, or either of them, made subse- 
quent to the commencement of said building, erection, or improvement.” 

2 Nelson v. Jowa Eastern R. Co., 8 Am. Ry. Rep. 82. 

8 Neilson vy. Iowa Eastern R. Co., 44 Iowa, 71. And see Taylor v. Burlington, 
Cedar Rapids, & Minn. Ry. Co., in U. 8. C. C.for District of Iowa, May Term, 1877; 
11 West. Jur. 337; 4 Cent. L. J. 536. It must be confessed that, under this statute, 


or under this construction of it, a mortgage of unfinished railroad is, in lowa, a 
very poor security. 
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money already expended must, ordinarily, to a great extent be lost. Take 
the present case as illustration. The intervenors are holders of mortgage 
bonds upon a road, sixteen miles of which had been graded at the time 
the mortgage was made. The value of their security depended upon the 
further construction of the road. They foresaw that works and materials 
must be furnished by somebody, or nothing could be realized from what 
had beeu done. Yet the construction of the statute which they contend for 
would require the mortgagor to keep a fund on hand for the daily payment 
of the laborers and material-men, or that the work and materials should be 
furnished, practically, without security.” 


The construction of this statute adopted by the court proceeds 
upon the ground that a railroad is an entirety; so that, if the 
work of construction of any portion of the road has been com- 
menced before the execution of the mortgage, it does not matter 
that the particular work for which the lien is claimed was done, 
or the materials furnished for some other portion of the road, and 
after the execution of the mortgage. The claim relates back to 
the commencement of the work. 

This same statute even provides for giving priority to a lien for 
labor or materials over a mortgage executed before the com- 
mencement of the * building, erection, or other improvement.” 
The lien attaches in preference to any prior mortgage ; “and any 
person enforcing such lien may have such building, erection, or 
other improvement sold under execution, and the purchaser may 
remove the same within a reasonable time thereafter.”! The 
relative rights of a mortgagee of a railroad and a mechanic, in 
this case, would be that the mortgage would retain its priority as 
to the land; but the mechanic would have priority over the 
mortgagee as to the buildings, erections, or improvements put 
upon the land subsequent to the mortgage, and might enforce 
his lien upon the building or other independent structure, by 
causing it to be sold and removed.? 

A further question has arisen under this statute as to the 
rights of the mortgagee and the mechanic, when repairs are 
made upon a structure already completed, which, with the land, 
is covered by mortgage. The statute gives a lien for repairs ; 
but when the lien attaches, and how it is to be enforced, are 


! Code 1873, § 2141. 
2 Taylor v. Burlington, Cedar Rapids, § Minn. Ry. Co. supra, per Dillon, J. And 
see Getchell y. Allen, 34 Iowa, 559. 
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questions which have given the courts of Iowa much trouble. 
This question came before the Circuit Court of the United States 
for the District of Iowa, in a foreclosure suit against the Burling- 
ton, Cedar Rapids, and Minnesota Railway Company, upon a 
petition of a firm of bridge-makers to establish a lien for one span 
of a bridge furnished this road after it had been fully completed 
and was in operation.2 A portion of a bridge had been broken 
down or carried away by high water, and the span for which a 
lien was claimed was to replace this. The court held that any 
lien which could be claimed would be subject to the mortgage. 
Judge Dillon, delivering the opinion of the court, said : — 


“As against the owner, the lien attaches from the time the repairs are 
begun. This is plain enough, and just. But when does this lien attach, as 
against a prior mortgagee of land and building? The answer is, at the 
same time it attaches as against the owner. The result is, that repairs on 
a previously completed building or railway, on which a mortgage rested 
prior to the commencement of such repairs, do not give a lien which will 
override the lien of the mortgage. The legislature has not authorized the 
owner of a building or railway, on which such owner has given a mort- 
gage, to improve the mortgage out of existence, by making repairs ad libi- 
tum, and furnishing the owner the necessary credit therefor, by giving the 
mechanic and material-man a lien paramount to the mortgage. Such a 
view has neither law, justice, equity, nor public policy to recommend it.” 


The same rule is applicable in respect to any repairs made 
upon a mortgaged railroad already completed and in operation, 
such as the laying of new steel or iron rails. There is a lien 
for such repairs, but it is subject to the lien of the mortgage? 

It would seem that there could be no mechanics’ lien upon a 
railroad for cars furnished for use upon it.* 


7. Equities of Contractors and Others. 


It has sometimes been sought to establish equities in favor of 
those who have furnished material or money for building or 


' Neilson v. Jowa Eastern Ry. Co., supra; Getchell y. Allen, supra. 

2 Taylor v. Burlington, Cedar Rapids, §& Minn. Ry. Co., 11 West. Jur. 337. Judge 
Dillon, in this case, remarked that there were probably forty intervening petitions 
filed in the various railway foreclosure cases pending at that time, in that court, 
seeking to establish, on behalf of claimants, mechanics’ liens upon the property cov- 
ered by the railway mortgages. 

8 Taylor v. Burlington, Cedar Rapids, & Minn. Ry. Co., supra. 

4 See New England Car Spring Co. v. Baltimore § Ohio R. R., 11 Md. 81; Taylor 
v. Burlington, Cedar Rapids, § Minn. Ry. Co., 11 West. Jur. 337; 4 Cent. L. J. 536. 
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repairing of railroads, on the ground that the property has thus 
been conserved and rendered capable of profitable use. This is, 
in fact, an attempt to apply to railroads the principle adopted by 
the civil and maritime laws of awarding priority to the last cred- 
itor who furnishes necessary repairs and supplies to a vessel. 
Thus, in Galveston Railroad v. Cowdrey, a person who had fur- 
nished the iron laid upon a portion of the road claimed therefor 
an equitable lien in preference to an existing mortgage, — first, 
because the mortgage covered the iron only as after-acquired 
property, and upon the principle of equitable estoppel, which 
should yield when it comes in conflict with a superior equity ; and, 
secondly, because his property applied to the road had rendered it 
capable of being operated, when it otherwise could not have been 
used. The Supreme Court of the United States denied the claim 
on both points, declaring that the mortgage attached to the 
property as soon as it was acquired, and that the principle of 
maritime law contended for had no application. Mr. Justice 
Manning, referring to this case, in giving the decision of the 
Supreme Court of Alabama, in the recent case of Meyer v. Johns- 
ton,? with reference to the latter principle, said : — 


“A ship, far from home, in distress and without resource, must perish, 
and perhaps her crew with her, if a bottomry bond given then for repairs 
and supplies shall not have precedence of other liens upon the vessel. 
But the court does not consider a railroad on terra firma so beyond the 
reach of help from those who own it, or are concerned in it, as to justify 
the adoption, in such a case, of the rule relating to a ship abroad and 
about to perish.” 


Accordingly the court, in this case, refused to give precedence 
to the claim of a contractor for repairing and completing a rail- 
road, although by contract with the company he was to have 
possession of the property until his claims were paid. 

A mortgage by a railway company of their ‘road, built and to 
be built,” has precedence, even as regards the unbuilt part, of 
the claim of a contractor, who has himself finished a portion of 
the road under an agreement that he should retain possession 
of the road and apply its earnings to the liquidation of the debt 
due him, and who has, in accordance with such agreement, taken 
possession of the road, and retained it. The Supreme Court of 


1 11 Wall. 459, 480. 2 63 Ala. 237, 345. 
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_the United States so held upon a bill filed for the foreclosure of 
such a mortgage, which had been duly recorded several months 
before the contract for building the road was made.! Said Mr, 
Justice Clifford : — 


“ All of the bouds, except those subsequently delivered to the contractor, 
had long before that time been issued, and were in the hauds of innocent 
holders. The contractor, under the circumstances, could acquire no greater 
interest in the road than was held by the company. He did not exact 
any formal conveyance; but, if he had, and one had been executed and 
delivered, the rule would be the same. Registry of the first mortgage was 
notice to all the world of the lien of the complainant; and, in that point of 
view, the case does not even show a hardship upon the contractor, as he 
must have known, when he accepted the agreement, that he took the road 
subject to the rights of the bondholders. Acting as he did, with a full 
knowledge of all the circumstances, he has no right to complain, if his 
agreement is less remunerative than it would have been if the bondholders 
had joined with the company in making the contract. No effort appears 
to have been made to induce them to become a party to the agreement, 
and it is now too late to remedy the oversight. Conceding the general 
rules of law to be as here laid down, still an attempt is made by the 
respondents to maintain that railroad mortgages made to secure the pay- 
ment of bonds, issued for the purpose of realizing means with which to 
construct the road, stand upon a different footing from the ordinary mort- 
gages to which such general rules of law are usually applied.” 


But the court say, that, although some authorities seem to favor 
the supposed distinction, the argument, in their view, is not 
sound, and the weight of judicial determination is greatly the 
other way. 

The order of priority of two or more railway mortgages is not 
affected by the fact that a part of the road was wholly built by 
money raised by means of the junior mortgage. The giving of 
priority to the last creditor is a rule which is applicable only to 
marine cases, which stand on a particular reason. The rule, gui 
prior est in tempore, potior est in jure, goverus as to the priority of 
mortgages at common law.? In a recent case before the Supreme 
Court of Alabama,’ an attempt was made to reverse the order of 


1 Dunham v. Cincinnati, Peru, & Chicago R. R. Co.,1 Wall. 254. See also New 
Jersey Midland R. R. Co. v. Wortendyke, 27 N. J. Eq. 658; Denniston v. Chicago, Al- 
ton, & St. Louis R. R. Co., 4 Biss. 414. 

2 Galveston Railroad y. Cowdrey, 11 Wall. 459, 482. 

3 Meyer vy. Johnston, 53 Ala. 237. 
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priority of mortgages, upon the ground that the prior bond- 
holders could equitably claim only the value of the railroad and 
its appurtenances in the condition they were in before the road 
was reconstructed and completed by capital furnished for that 
purpose under a subsequent mortgage. It was urged that, if 
this expenditure had not been made, a court of equity would 
have authorized a lien upon the property for the purpose of mak- 
ing it available ; and, therefore, the court should not hesitate to 
approve and ratify what had been done voluntarily, and to pro- 
tect those who had furnished money for the preservation and 
life of the road. But the court regarded it as well settled, that a 
prior mortgagee could not be divested of his lien in this way ; 
and that a junior mortgage could not, by force of any lien for 
repairs, be given precedence of a senior one. 

A junior mortgagee has no more right than the mortgagor 
himself to charge for repairs and improvements made upon the 
mortgaged property. The mortgagor not having this right, he 
can confer no such right upon a junior mortgagee as against a 
prior mortgagee. Expenditures made by a junior mortgagee 
stand, in this respect, upon the same basis as those made by the 
mortgagor: they confer no equity whatever as against prior 
incumbrances. 

LEONARD A. JONES. 


. 


POSSESSION. 


Tue only theory of possession with which common lawyers are 
acquainted is derived from a Roman source. For the Ger- 
mans have long had it all their own way with the subject, and 
it has happened that those German philosophers who have writ- 
ten upon law have known no other system than the Roman, 
while those lawyers who have philosophized have been professors 
of Roman law. Yet some rules, which we think clear, are against 
what the German civilians would regard as first principles, and 
it would therefore seem that a common lawyer should be able 
to add something to what has been said upon the Continent. 
This will appear the less impossible when it is shown that the 
differences between the English and Roman law are not the 
result of a few modern cases, but are due to the sturdy persist- 
ence of the early traditions of our race, and are in substance as 
old as the first feeble beginnings of our courts of law. 
The contents of this article will be as follows : — 


I. The origin of the common-law notion of possession by per- 
sons not owners, including a parallel between the earliest Ger- 
man folk-laws as interpreted by Heusler and Laband, and the 
law found in the Year Books and Anglo-Norman text-writers ; 
a comparison of the latter with our law of to-day ; and a brief 
notice of the differences between the English and the Roman law. 

II. Is possession a fact or a right ? 

III. The facts necessary to the acquisition of possession. 
1. Control of the object. 
2. Intent, (a) in the Roman law and German theory, 
(6) and in our law. (¢) Exception as to servants 
and agents. 
3. Power to exclude. 
IV. The continuance of possession. 
V. The (so-called) possession of rights. 
VI. The grounds for protecting possession. 


I. The form of wrongful conversion most familiar to early 
German law seems to have been cattle stealing. The natural 
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redress for the wrong was to follow the trail with one’s friends, 
and take back the plunder with the strong arm. The Salic law 
mirrors nature and prescribes following the trail, and the Anglo- 
Saxon laws are very full upon the same matter. After the 
pursuit, the process began by a seizure, which apprised the 
other party of the claim. If the cattle were come up with before 
three days were gone, it seems that the pursuer recovered them in 
summary fashion, perhaps subject to the duty of making oath to 
his loss in court. If more than three days went by before the 
cattle were found, the defendant might swear, if he could, to 
facts which would disprove the claimant’s loss. This, so far as 
known, was the one means afforded by the primitive law of our 
race for the recovery of chattels lost against one’s will. The 
procedure was in truth a legal procedure; but it depended for its 
beginning and for its execution on the party making the claim. 
From its * executive” nature it could hardly have been started 
by any other than the person on the spot in whose keeping 
the cattle were, and the texts, according to the latest German 
opinion, show that the only point to be sworn to was touching 
the plaintiff's unwilling loss of possession. Hence it is con- 
cluded that possession was the foundation of the action, and that 
no other than the possessor could avail himself of this only 
known remedy.! If the possessor was a bailee, and sold or gave 
the goods in his charge to a third person, the owner could only 
look to the bailee, and could not sue the stranger; not from 
any rule of substantive law in favor of bona fide purchasers, but 
because there was no form of action known which was open to 
him. On the other hand, and for the same reasons, the bailee 
was held to a strict responsibility over. Especially loss by theft 

1 Laband, Vermégensrechtlichen Klagen, § 16, p. 108, et seg.; Heusler, Gewere, 
487,492. These authors correct the earlier opinion of Bruns, R. d. Besitzes, § 37, 
p. 318, et seq., adopted by Sohm in his Proc. d. Lex Salica, § 9. Cf. the discus- 
sion of sua in writs of trespass, &c. in the English law, below. Those who wish 
short accounts in English, may consult North Amer. Rev. CX., 210, and see id. 
CXVIIL, 416; Essays in Anglo-Saxon Law, p. 212, ef seg. Our knowledge as to 
the primitive form is somewhat meagre and dependent on inference. Some of the 
earliest texts are Ed. Liutpr. 131; Lex Baiw. xv. 4; L. Frision. Add. x.; L. Visig. 
v.5,1; L. Burg. xlix. 1,2. The edict of Liutprand dealing with housebreaking fol- 
lowed by theft of property left in charge of the householder, lays down that the 
owner shall look to the bailee alone, and the bailee shall hold the thief both for the 
housebreaking and for the stolen goods. Because, as it says, we cannot raise two 
claims out of one causa; somewhat as our law was unable to divide the severing a 


thing from the realty and the conversion of it, into two different wrongs. 
VOL, XII. 45 
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‘ was no defence, because he alone could recover the lost property, 
and therefore was bound to do so. In the course of time, how- 
ever, cause and effect were inverted; and we read in Beauma- 
noir (A.D. 1283) that if a hired thing is stolen, the suit belongs to 
the hirer because he is answerable to the person from whom he 
hired.! It seems clear, from the very nature of the procedure, 
that it was open to every bailee, as well to depositaries or borrow- 
ers as to any others. 

All this is echoed in the Anglo-Norman law, and accordingly 
we need not go further back, since our only object is to discover 
whether there is a German element to be taken account of in our 
common-law theory of possession. 

In the first place, we find an action to recover stolen property 
which like the Salic procedure was based on possession not on 
title. Bracton says that one may sue for his chattel as stolen, by 
the testimony of good men, and that it does not matter whether 
the thing thus taken was his own property or another’s provided 
it was in his custody. ‘ Poterit enim rem suam petere [civiliter] 
ut adiratam per testimonium proborum hominum, et sic consequi 
rem suam quamvis furatam... Et non refert utrum res quae ita 
subtracta fuit extiterit illius appellantis propria vel alterius, dum 
tamen de custodia sua.”* It is most interesting to observe the 
parallelism between the process described by Bracton and Brit- 
ton, and that of the early German law ;% but it must be passed 
over here. The oath of the probi homines would seem from the 
letter of Bracton to have been that the thing was lost (adirata), 
and this we are expressly told was the fact in a report of the 
year 1294. “ Note that where a man’s chattel is lost (ou la 
chosse de un home est endire), he may count that he [the finder] 
tortiously detains it, &c., and tortiously for this that whereas he 
lost the said thing on such a day, &c., he [the loser] came on 
such a day, &c. (la vynt yl e en jour), and found it in the house 
of such an one and told him, &c., and prayed him to restore the 
thing, but that he would not restore it, &c., to his damage, 
&c.; and if he, &c. In this case, the demandant must prove (his 
own hand the twelfth) that he lost the thing.” * Britton, writing 


1 XXXL. 16. 2 Bract. fol. 150 }, 151; Fleta, fol. 54, L. 1, c. 88, § 1. 
8 Cf., e.g., Laband, § 17, with the chapters cited. 
4 Y.B. 21 & 22 Ed. I. 466-468, North Amer. Rev. CX VIIL. 421, note. This is not 


trover. The declaration per inventionem was called “un new-found Haliday” in 
Y. B. 83 H. VI. 26, 27. 
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within a year or two of the same time, says, “ If [the defendant] 
is acquitted of the felony, but he who has brought suit has shown 
that the thing challenged was his, and that it was stolen from 
him or out of his custody, then he must be answerable, and 
make satisfaction to the owner of the thing, so be the judgment 
that the demandant recover his demand,” &c.! It confirms the 
arguments of the German writers quoted, as to like words in the 
folk-laws and custumals, that it appears on the face of the above 
authorities that rem suam, &c., do not import ownership, but 
simply possession of the thing in question. So in later days the 
Chancery issued no special writ for bona in custodia sua existentia,* 
but the plaintiff declared on a taking of bona et catalla sua, al- 
though a mere bailee,? or it would seem even one who had 
acquired possession by his own unlawful act,‘ as in our modern 
law. 

Next as to wrongful transfer by the bailee. We find it laid 
down in the Year Books that if I deliver goods to a bailee to 
keep for me, and he sells or gives them to a stranger, the prop- 
erty is vested in the stranger by the gift, and I cannot maintain 
trespass against him; but that I have a good remedy against the 
bailee by writ of detinue.6 These cases have been understood, 
and it would seem on the whole rightly, to deny any action to 
the bailor, and not merely trespass. The modern writers have 
added, however, the characteristically modern qualification that 
the purchase must be bona fide, and without notice. There is 
no such condition in the old books, and it is contrary to the spirit 
of the strict doctrines of the common law to read it in. No 
lawyer needs to be told that, even so modified, this is no longer 
the law.’ The doctrine of the Year Books must be regarded as 
a survival from the primitive times when we have seen the same 
rule in force, unless the reader is prepared to believe that in the 
fifteenth century they had a nicer feeling for the rights of bona 
fide purchasers than at present. 

1 Britt. (Nich. ed.) i. 59, 60, De Larcyns, 

? Y. B. 48 Ed. IIL. 20, pl. 8; Bro. 7'respass, 67, 92; Replevin, 20. 

8 Y. B. 10 Ed. IV. 1, B., per Catesby, where the meaning of sua is discussed. Cf. 
Laband, Vermdégensrechtlichen Klagen, 111; Heusler, Gewere, 492 et seq., correct- 
ing Bruns, R. d. Besitzes, 300 et seq. ; Sohm, Proc. d. L. Sal. § 9. 

4 Y. B. 13 Henry VII. 10, pl. 11; Bro. Trespass, 433. 


5 Y. B. 2 Ed. IV. 4, 5, pl. 9; 21 Henry VIL 39, pl. 49; Bro. Trespass, 216, 295. 
6 2 Wms. Saund. 47, n. 1. See above, p. 689. 
7 Notes to Saunders, Wilbraham v. Snow, note (h). 
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Next, as to the bailee’s responsibility to the bailor.'_ The early 
text-writers are not as instructive as might be hoped, owing to 
the influence of the Roman law. Glanville, however, says in 
terms that, if a borrowed thing be destroyed or lost in any way 
while in the borrower's custody, he is absolutely bound to return 
a reasonable price. Bracton in one place repeats the language 
of Justinian as to commodatum, depositum, and pignus 3° and in 
another as to the duty of the hirer to use the care of a diligen- 
tissimus paterfamilias. But in the latter passage he adds a cau- 
tion, which seems drawn from another source, that it is not 
enough to use such care as he takes of his own things unless he 
comes up to the standard just set.4. Britton possibly says, in a 
passage cited earlier, that the bailee is chargeable to the owner 
if the property intrusted to him is stolen. 

In the courts we find the German tradition kept alive for sev- 
eral centuries.1_ Thus in detinue the plea was that the plaintiff 
delivered the defendant a chest locked with his key, that the 
chattels were in the chest, and that they were taken from the 
defendant together with his own goods by robbery. The repli- 
cation was that the goods were delivered to the defendant out 
of enclosure, and Fitzherbert says the party was driven to that 
issue ;5 which implies that if not in the chest, but in the defend- 
ant’s custody, he was liable. Lord Holt, in Coggs v. Bernard, 
denies that the chest would make any difference: but the old 
books agree that there is no delivery if the goods are under lock 
and key; and this is the origin of the distinction as to carriers 
breaking bulk in modern criminal law. 29 Ass. 163, pl. 28, 
was the case of a pledge, which seems always to have been re- 
garded as a special bailment to keep as one’s own goods. The 
defence was that the goods were stolen with the defendant's own. 
The plaintiff replied a tender before the theft, which would have 
put an end to the pledge and left the defendant a general bailee.‘ 
Issue was taken thereon, which confirms the other cases, by 
implying that in that event the defendant would be liable. In 
9 Ed. IV.,5 Danby says if a bailee received goods to keep as his 


' Sup. p. 689. 2 L. 10, ¢. 13. 8 Fol. 99 a,b. 

* Bract. fol. 62), c. 28,§ 2; Fleta, fol. 128, L.ii.c.59,§ 4. Cf. Just. Inst. 8, 24, § 5. 
6 Y, B. 8 Ed. IT. 275; Fitz. Detinue, 59. 

6 Y. B. 18 Ed. IV. 9, pl. 5. Inf. p. 705. 

7 Cf. Ratcliff v. Davis, Yelv. 178. 

8 Y, B. 9 Ed. LV. 40, pl. 22. 
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proper goods, then robbery shall excuse him,— otherwise not. 
Again, in a later case,} robbery is said not to be an excuse. It 
would seem that there may have been some hesitation as to 
robbery when the robber was unknown, and so the bailee had 
no remedy over,? but there is not a shadow of doubt that he 
was not excused by an ordinary wrongful taking. “If the goods 
are taken by a trespasser, of whom the bailee has conusance, he 
shall be chargeable to his bailor, and shall have his action over 
against his trespasser.” The same point was touched in other 
passages of the Year Books, which will be quoted,‘ and was 
directly decided in accordance with the ancient law in the 
famous case of Southcot v. Bennet This was detinue of goods 
delivered to the defendant to keep safely. The defendant con- 
fessed the delivery, and set up that he was robbed of the goods 
by J.S. “ And, after argument at the bar, Gawdy and Clench, 
ceteris absentibus, held that the plaintiff ought to recover, be- 
cause it was not a special bailment ; that the defendant accepted 
them to keep as his proper goods, and not otherwise ; but it is a 
delivery, which chargeth him to keep them at his peril. And it 
is not any plea in a detinue to say that he was robbed by one 
such ; for he hath his remedy over by trespass, or appeal, to have 
them again.” The above from Croke’s report implies, what 
Lord Coke expressly says, that ** to be kept, and to be kept safe, 
is all one.” Although Southeote’s Case has been overthrown by 
Coggs v. Bernard and later cases, a careful study of the Year 
Books will convince the reader that the efforts made by Lord 
Holt and his associates, to show that it was not according to the 
precedents, were fruitless. There can be no doubt that it cor- 
rectly stated the old law. Sir William Jones’s book may be 
passed over as an attempt to adjust German law to Roman 
conceptions. 

Lastly, the reader will remember the inverted explanation of 
Beaumanoir that the bailee can sue because he is answerable 
over, in place of the original rule that he was answerable over so 
strictly, because only he could sue. We find the same reasoning 
often repeated in the Year Books, and, indeed, from that day to 


1 Y. B. 10 Henry VII. 25, 26, pl. 3. 

2 Cf. L. Baiw. xv. 5. 

3 Y. B. 3 Henry VII. 4, pl. 16. Cf. 10 Henry VI. 21, pl. 69. 

4 Y. B. 11 Henry IV. 23, 24; 6 Henry VIL. 12, pl. 9. 

5 Cro. Eliz. 815; 4Co. Rep. 83 4; Co. Lit. 89; 2 Bl. Comm. 452. 
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this it has always been one of the commonplaces of the law. 
Thus Hankford, then a judge of the Common Bench, says,! “If a 
stranger takes beasts in my custody, I shall have a writ of tres- 
pass against him, and shall recover the value of the beasts, be- 
cause I am chargeable for the beasts to my bailor who has the 
property.”’ So in detinue for goods bailed to the defendant to 
be kept at the plaintiff's risk, where the defendant pleaded that 
the goods were taken by a stranger, “It was touched that if 
the goods are robbed from the bailee he is not chargeable over, 
but if they are taken by a trespasser, of whom the bailee has 
conusance, he shall be chargeable to his bailor, and shall have 
action over against his trespasser. Brian (C. J.): Your argu- 
ment goes on a general bailment, and he has pleaded a special 
bailment: and I ask you what damages the bailee will recover 
against him who took the goods? Rede: To the value that he 
shall be chargeable to his bailor. Brian: And that is nothing.”? 
Fitzherbert® makes Brian say that a bailee shall not recover 
damages, but for the charge which he has over to his bailor, and 
he is not charged over here ; otherwise of a general bailment. Here 
the supposed reason for giving the bailee an action is pushed to 
its logical extreme. And, as has been said, it has become one of 
those commonplaces which is repeated to the present day. Yet 
no one doubts that the action can be maintained for full damages 
on simple possession without any responsibility over, and it is not 
supposed that the bailee can be cut off from his right of action by 
the wrong-doer’s simply committing a trespass gross enough to 
free the bailee from such responsibility. 

A part of the argument answered as we have seen by Brian, 
as well as an obscure case three years later,® might raise a doubt 
whether the bailor’s right of action against the wrong-doer was 
wholly settled. But it is laid down by counsel as early as 48 


1 Y, B. 11 Henry IV. 23,24. See further, Y. B. 8 Ed. 1V. 6, pl. 5; Sup. p. 690. 

2 Y. B.3 Henry VIL. 4, pl. 16. 8 Abr. Barre, 130. Cf. 1 Johns. (N Y.) 380, 385. 

4 13 Co. Rep. 69. “ For the bailee being responsible to the bailor, if the goods be 
lost or damaged by negligence, &c., it is therefore reasonable that he should have a 
right of action,” &c. 2 Steph. Comm. 6th ed. 88, cited Dicey, Parties, 353; 2 BI. 
Comm. 453; 2 Kent, 585. As the bailee recovered the whole value of the goods, 
this reason has in some cases become a new rule, that the bailee is a trustee for 
the bailor as to the excess over his own damage. Cf. Doyle v. Barker, 5 Binn. 457, 
460; 7 Cowen, 681, note, White v. Webb, 15 Conn. 802, 305, in the order cited. In 
this form it ceases to be a reason for allowing the action. 

5 Y. B. 6 Henry VIL. 12, pl. 9, and cf. Y. B. 12 Ed. IV. 13, pl. 9. 
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Edw. III.,! in an action of trespass by an agister of cattle, that, “in 
this case, he who has the property may have a writ of trespass, 
and he who has the custody another writ of trespass. Persay : 
Sir, it is true. But he who recovers first shall oust the other of 
the action, and so it shall be in many cases, as if tenant by elegit 
is ousted, each shall have the assize, and, if the one recover first, 
the writ of the other is abated, and so here.” 

It would seem from other books that this was spoken of bail- 
ments generally, and was not limited to those which are termina- 
ble at the pleasure of the bailor. Thus in 22 Edw. IV., counsel 
say, “If I bail to you my goods, and another takes them out of 
your possession, I shall have good action of trespass quare vi et 
armis.”? And this seems to have been Rolle’s understanding in 
the passage usually relied on by modern courts.’ 

It was to be expected that some action should be given to the 
bailor as soon as the law had got machinery which could be 
worked without help from the fresh pursuit and armed hands of 
the possessor and his friends. To allow the bailor to sue, and to 
give him trespass, were pretty nearly the same thing before the 
action on the case was heard of. Plenty of early writs will be 
found which show that trespass had not always the clear out- 
line which it developed later. The point which seems to be 
insisted on in the Year Books is, as Brooke sums it up in the 
margin of his Abridgment, that two shall have an action for a 
single act, — not that both shall have trespass rather than case.‘ 
It should be added that the Year-Books quoted do not go beyond 
the case of a wrongful taking out of the custody of the bailee, 
the old case of the folk laws. In one instance where, against the 
opinion of Brian, the bailor was allowed to sue for damage to the 
chattel by a stranger, the action seems to have been case.> Even 
thus limited, the doctrine is now denied where the bailee has the 
exclusive right to the goods by lease or lien ;* although it has been 
repeated with reference to bailments terminable at the pleasure 


1 Y. B. 48 Ed. IIT. 20, pl. 8; Bro. Trespass, 67. 

2 Y. B. 22 Ed. IV. 5, pl. 16. 

8 2 Rolle’s Abr. 560, Trespass, 5; ef. Y. B. 20 Henry VII. 5, pl. 15; 21 Henry 
VII. 39, pl. 49; 2 Wms. Saund. 47 e (3d ed.). 

4 Bro. Trespass, pl. 67 in marg.; ef. Ed. Liutpr. 151, cited supra, p. 689, note. 

5 Y. B. 12 Ed. IV. 13, pl. 9; cf. the margin of the report. 

6 Gordon v. Harper, 7 T. R.9; Lord vy. Price, L. R. 9 Ex. 54; Muggridge v. Eve- 
leth, 9 Met. 283. 
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of the bailor.!. But the modified rule does not concern the pres- 
ent discussion, any more than the earlier form, because it still 
leaves open the possessory remedies to all bailees without excep- 
tion, This appears from the relation of the modified rule to the 
ancient law; from the fact that Baron Parke, in the just cited 
case of Manders y. Williams, hints that he would have been pre- 
pared to apply the old rule to its full extent but for Gordon y. 
Harper, and still more obviously from the fact that the bailee’s 
right to trespass and trover is asserted in the same breath with 
that of the bailor, as well as proved by express decisions to be 
cited. 

It is true that in Zotan v. Cross? Lord Ellenborough ruled at 
nisi prius that a lender could majntain trespass for damage done 
to a chattel in the hands of a borrower, and that the case is often 
cited as authority without remark. Indeed it is sometimes laid 
down generally, in reputable text-books, that a gratuitous bailment 
does not change the possession, but leaves it in the bailor;*® that 
a gratuitous bailee is guasi a servant of the bailor,and the posses- 
sion of one is the possession of the other; and that it is for this 
reason that, although the bailee may sue on his possession, the 
bailor has the same actions. A part of this confusion has already 
been explained, and the rest will be when we come to servants, 
between whom and all bailees there is a broad and well-known 
distinction. But on whatever ground Lotan y. Cross may stand, 
if on any, it cannot for a moment be admitted that borrowers in 
general have not trespass and trover. <A gratuitous deposit for 
the sole benefit of the depositor is a much stronger case for the 
denial of these remedies to the depositary ; yet we have a decision 
by the full court, in which Lord Ellenborough also took part, that 
a depositary has case, the reasoning implying that a fortiori a 
borrower would have trespass. And this has always been the 
law.6 We have seen that a similar doctrine necessarily resulted 

1 Nicolls v. Bastard, 2 C. M. & R. 659, 660; Manders vy. Williams, 4 Exch. 389, 
843, 844; Morgan v. Ide, 8 Cush. 420; Strong v. Adams, 30 Vt. 221, 223; Little v. 
Fossett, 34 Me. 545. 

2 Lotan vy. Cross, 2 Camp. 464. 8 Addison, Torts, 4th ed. 864. 

4 Wms. Pers. Prop. 5th ed. 26; 7th ed. 27. 

5 Rooth v. Wilson, 1 B. & Ald. 59; Y. B. 48 Ed. III. 20, pl. 8; 11 Henry IV. 17, pl. 
89 ; 11 Henry IV. 23, 24, pl. 46 (Tre. “ou d’apprompter ”’) ; Sutton v. Buck, 2 Taunt. 
302, 309; Burton vy. Hughes, 2 Bing. 178; Nicolls v. Bastard, 2 C. M. & R. 659, 660; 


Manders v. Williams, 4 Exch. 339, 343, 344; 2 Wms. Saund., note to Wilbraham v. 
Snow; 2 Kent, 585, 568, 574; Moran v. Portland S. P. Co., 35 Me. 55. 
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from the nature of the early German procedure ; and the cases 
cited in the note show that, in this as in other respects, the 
English followed the traditions of their race. 

The meaning of the rule, that all bailees have the possessory 
remedies, is that in the theory of the common law every bailee 
has a true possession, and that a bailee recovers on the strength 
of his possession, just as a finder does, and as even a wrongful 
possessor may have full damages or a return of the specific thing 
from a stranger to the title.) On the other hand, so far as the 
possessory actions are still allowed to bailors, it is not on the 
ground that they also have possession, but is probably by a 
survival, which has been explained, and which in the modern 
form of the rule is an anomaly.2. The reason usually given is, 
that a right of immediate possession is sufficient, —a reason 
which excludes the notion that the bailor is actually pos essed. 

The result so far is this. A bailee stood in much the same 
position in Anglo-Norman times that he would have in those of 
the Salian Franks. His right to trespass, like that to the earlier 
procedure, was founded on the fact of his possession. The bailee, 
and at first only the bailee, could sue for chattels lost against his 
will; and on this ground he was answerable over to his bailor. 
At an early date, the bailor also was given an action; but the 
bailee’s liability remained long after the reason for it had disap- 
peared, and was in turn supposed to be the reason for the bailee’s 
right to sue. The strict responsibility of the bailee. apart from 
special contract, was done away with in still later times, either 
on grounds of policy or under the influence of the Roman law. 
But the right of every bailee to trespass and trover has remained 
through all these changes, and remains to this day. The right 
extends not only to lessees, pledgees, and those having a lien, 
who exclude their bailors, but also to * simple bailees,” as they 
have been called, who have no interest in the goods, no right of 
detention as against the owner, and neither give nor receive a 


1 Jefferies v. Great W. Ry. Co., 5 El. & Bl. 802; ef. Armory v. Delamirie, 1 Sm. 
L.C. The same rule is now settled as to land. For, although the plaintiff in eject- 
ment must recover on the strength of his own title as against a defendant in posses- 
sion, prior possession is enough if the defendant stands on his possession alone. 
Doe v. Dyball, Mood. & M. 346, and note ; 2 Wms. Saund. 111, and later notes; 1 
Ad. & El. 119; L. R.1Q. B. 1. The early remedy by assize was restricted to those 
who had a technical seisin, for reasons which do not affect the general theory. 

2 See above, pp. 695, 696; Lord v. Price, L. R. 9 Ex. 54, 56. 
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reward. Finally, their right to the possessory remedies shows 
that the common law has attributed a true possession to all 
bailees, even depositaries, from its very germ. 

The Roman law was very different. We are told that of the 
many who might have the actual charge or custody of a thing, 
it recognized as possessor only the owner, or the person holding 
as owner, and on his way to gaining a title by time. In later 
days, it made a few exceptions on practical grounds. But beyond 
the pledgee and the sequester (a receiver appointed by the court), 
these exceptions are unimportant and disputed.’ Paulus tells us 
in terms that depositaries and borrowers have not possession of 
the things intrusted to them ;? and it would shake the German 
theory of possession to its foundation to admit the possibility of 
such persons being possessors. 

II. We are now ready to analyze possession as understood by 
the common law. The first of the many questions which have 
been debated with much zeal in Germany is, whether possession is 
a fact or a right? Assuming that this means, by possession and 
right, what the law means by those words, and not something else 
which philosophers or moralists may mean by them, the question 
never should have been asked. In any other than a legal sense, 
we have nothing to do with it. Every right is a consequence 
attached by the law to a group of facts which the law defines. 
When, in the case of a given person, such a group of facts exist, 
he is said to be entitled to the corresponding rights ; that is, the 
law helps him to constrain his neighbors, or some of them, in a 
way in which it would not if all the facts in question were not true 
of him. Possession is such a group of facts; and, when we say of 
a man that he has possession, we mean to affirm directly that all 
the facts of that group are true of him, and we convey, indirectly 
or by implication, that the law will give him the advantages of 
the situation. Contract, or property, or any other substantive ~ 
notion of the law, may be analyzed in the same way, and should 
be treated in the same order. When we say that a man owns a 
thing, we affirm directly that he has the benefit of the conse- 
quences attached to a certain group of facts, and, by implication, 
that these facts are true of him. The consequences attached to 


1 Bruns, R. d. Besitzes, § 2, p. 5 et seq.; Puchta, Besitz, in Weiske, Rechtslex.; 
Windscheid, Lehrbuch des Pandektenrechts, § 154, 4th ed., p. 461, et seq. 
2 D. 41. 2, 8, § 20; D. 13. 6, 8, and 9; D. 41. 1, 9, § 5. 
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possession are as truly rights as those attached to ownership or 
contract. They pass by descent or devise as well as by con- 
veyance, and are taxed as property in some of the States.” 
The foundations of rights of ownership or contract are as 
truly facts as is the foundation of possessory rights; although 
it may happen that in one case our attention is more directed to 
the facts, in the other to the consequences. This general state- 
ment will remain true, even if it should turn out that the facts in 
one case must be continuing, in another may be momentary. 
There are always two things to be asked: first, what are the 
facts which make up the group in question ; and then, what are 
the consequences attached by the law to that group. 

III. In order to discover what facts are those which together 
constitute possession, it is best to take the moment of acquisition 
for analysis. For then all the elements must be present, as fully 
as at the moment of making a contract or gaining any other 
right. While when we turn to the continuance of those rights, or, 
as is usually said, the continuance of possession, it will be agreed 
by all schools that less than all the facts need be true to keep 
those rights alive ; and we shall have further questions to con- 
sider. 

To gain possession, then, a man must stand in a certain phy- 
sical relation to the object and to the rest of the world, and must 
have a certain intent. These relations, and this intent, overtly 
manifested, are the facts of which we are in search. 

The physical relation to others is simply a relation of mani- 
fested power co-extensive with the intent, and will need to have 
but little said about it when the nature of the intent is settled. 

1. But, besides our power and intent as towards our fellow- 
men, there must be a certain degree of power over the object. 
If there were only one other man in the world, and he was safe 
under lock and key in jail, the person having the key would not 
possess the swallows which flew over the prison. This element, 
and by anticipation some others, are illustrated by the cases of 
capture. The Roman and the common law agree that in gen- 
eral fresh pursuit of wild animals is not enough against another 
who kills or catches and carries off the game, but that escape 
must have been made impossible by some means. Thus it has 
been held that an action would not lie against a person for killing 


1 Asher y. Whitlock, L. R. 1 Q. B. 1. 2 People v. Shearer, 30 Cal. 645. 
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and taking a fox which had been pursued by another, and was 
then actually in the view of the person who had originally found, 
started, and chased it.!. And the Court of Queen’s Bench even 
went so far as to decide, notwithstanding a verdict the other way, 
that where fish were nearly surrounded by a seine with an open- 
ing of seven fathoms between the two ends, at which point boats 
were stationed to frighten them from escaping, they were not 
reduced to possession as against a stranger who rowed in through 
the opening and helped himself? It is worth noting, however, 
that this is a matter of degree, and that the line may be drawn 
at different places at different times on grounds to be explained 
hereafter. Thus we are told that the legislature of New York 
enacted, in 1844, that any one who started and pursued deer in 
certain counties of that State should be deemed in possession of 
the game so long as he continued in fresh pursuit of it. And, 
although Justinian decided that a wild beast so badly wounded 
that it might easily be taken, must be actually taken before it 
belonged to the captors, Judge Lowell, with equal reason, has 
upheld the contrary custom of the American whalemen in the 
Aretie Ocean, which gives a whale to the vessel whose iron first 
remains in it, provided claim be made before cutting in. 

2. (a) We may leave the physical relation to the object on one 
side with these few examples for the present, intending to return 
to it further on ; and so we come to the intent, which is the really 
troublesome matter. It is just here that we find the German 
jurists unsatisfactory. As has been remarked above, the best 
known theorists have been professors of Roman law. Moreover, 
the German jurists, from Savigny to Ihering, write under the 
influence, and generally under the control of some form of Kan- 
tian or post-Kantian philosophy. But Kant, apart from more 
indirect effects of the Roman law upon his thought, seems to 
have got all his legal conceptions from that source. In fact the 
Roman law, as fixed in the books of Justinian, may be called the 
common law of Germany; and every reader of German writers 
must be struck with the despotism which a system thus arrested 
ut a particular stage of its development still wields over their 
modes of thought. The type of Roman possession, as we have 


1 2 Kent’s Comm., 349. 2 Young v. HHichens, 6 Q. B. 606. 
3 2 Kent’s Comm., 349 n. (d). # Inst. 2, 1, § 13. 
5 Swift v. Gifford, 2 Lowell, 110. 
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seen, was that of an owner or of one on his way to become 
owner. Following this out, it was said by Savigny, the only 
writer on the subject with whom English readers are generally 
acquainted, that the animus domini, or intent to deal with the 
thing as owner, is in general necessary to turn a mere physical 
detention into juridical possession.!. We need not stop to inquire 
whether this modern form or the Yuy) Sermdfovtos (animus 
dominantis, animus dominandi) of Theophilus? and the Greek 
sources, is more exact; for either excludes, as the civilians and 
canonists do, and as the German theories must exclude, most 
bailees and termors from the list of possessors.? In so doing, it 
singularly falls in with the Kantian philosophy of law. Apart 
from the direct working of the Roman theory, Kant was much 
influenced in this part of his work by the speculations of Rous- 
seau. He believed in the Rights of Man, and approached the 
law from that point. Possession was for him an extension of 
the ego, a setting of the will into somewhat external to it, and 
thus an appropriation of that somewhat, or, as Hegel would have 
said, possession is an objective realization of free will; and the 
realized free will of the individual can only be restrained when - 
in opposition to the freedom of all, to the universal will expressed 
by the State. The natural operation of this view on the minds 
of the German lawyers has been to lead them to consider the 
intent necessary to possession as primarily self-regarding. Their 
philosophy teaches them that a man’s physical power over an 
object is protected because he has the will to make it his, and 
it has thus become a part of his very self, the external manifesta- 
tion of his freedom. The will of the possessor being conceived 
as self-regarding, the intent with which he must hold is thereupon 
treated in the same way: he must hold for his own benefit. Fur- 
thermore, the self-regarding intent must go to the height of an 
intent to appropriate: for otherwise, it seems to be implied, the 
object would not truly be brought under the personality of the 


1 Savigny, R. d. Besitzes, § 21. 

211.9, § 4; Ill. 29,§2. Animus domini will be used in this article as shortly 
indicating the general nature of the intent required even by those who deny the 
fitness of the expression, and especially because Savigny’s opinion is that which has 
been adopted in England. 

3 Cf. Bruns, R. d. Besitzes, 413, and ib. 469, 474, 493, 494, 505; Windscheid, Pand. 
§ 149, n. 5, 4th ed. p. 447. Puchta, Institutionen, § 226. 
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possessor. And thus philosophy confirms dogma, and dogma 
philosophy. 

(6) Let us begin afresh. As has been said in several earlier 
articles, legal duties are logically antecedent to legal rights. We 
may leave on one side the question of their relation to moral 
rights, and whether moral rights are not in like manner logically 
the offspring of moral duties; these are for the philosopher who 
approaches the law from without, as part of a larger series of 
human manifestations. The business of the jurist is to make 
known the content of the law; that is, to work upon it from 
within, or logically, arranging and distributing it in order from 
its swmmum genus to its infima species. Legal duties, then, logi- 
cally come before legal rights.: To put it more broadly and 
avoid the word duty, which is open to objection, the direct 
operation of the law is to limit freedom of action or choice on 
the part of a greater or less number of persons in certain speci- 
fied ways; while the fact that the power of removing or enforcing 
this limitation is generally confided to certain other private per- 
sons is not a necessary or universal correlative. Again, the law 
does not enable me to use or abuse this book which lies before 
me. That is a physical power which I have without the aid of 
the law. What the law does is simply to prevent other men to 
a greater or less extent from interfering with my use or abuse. 
Such being the direct operation of the law in the case of posses- 
sion, one would think that the animus or intent most nearly 
parallel to its movement would be the intent of which we are in 
search. If what the law does is to exclude others from inter- 
fering with the object, the intent which the law should require 
would seem to be an intent to exclude others. The writer be- 
lieves that such an intent is all that the common law deems 
needful, and that no more should be required on principle. But 
the latter decision will depend upon the grounds on which pos- ~ 
session is protected. 

It may be asked whether this is not simply the animus domini 
looked at from the other side. If it were, it would nevertheless 
be better to look at the front of the shield than at the reverse. 
But it is not the same, if we give to the animus domini the mean- 
ing which the Germans give it, and which denies possession to 
bailees in general. The intent to appropriate or deal with a 
thing as owner can hardly exist without an intent to exclude 
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others, and something more; but the latter may very well be 
where there is no intent to hold as owner. A tenant for years 
intends to exclude all persons, including the owner, until the end 
of his term; yet he has not the animus domini in the sense 
explained. Still less has a bailee with a lien who does not 
even mean to use, but only to detain the thing for payment. 
But, further, the common law protects a bailee against strangers, 
when it would not against the owner, as in the case of a deposit 
or other bailment terminable at pleasure ; and we may therefore 
say that the intent to exclude need not be so extensive as would 
be implied in the animus domini. If a bailee intends to exclude 
strangers to the title, it is enough for possession under our law, 
although he is perfectly ready to give the thing up to its owner 
at any moment; while it is of the essence of the German view 
that the intent must not be relative, but an absolute, self-re- 
garding intent to take the benefit of the thing. Again, if the 
motives or wishes, and even the intentions, most present to the 
mind of a possessor, were ail self-regarding, it would not follow 
that the intent toward others was not the important thing in 
the analysis of the law. But, as we have seen, a depositary is 
a true possessor under the common-law theory, although his in- 
tent is not self-regarding, and he holds solely for the benefit of 
the owner. 

There is another class of cases besides those of bailees and 
tenants, which will probably, although not necessarily, be decided 
one way or the other, as we adopt the test of an intent to ex- 
clude or the Animus domini. Bridges v. Hawkesworth? will serve 
as a starting-point. There a pocket-book was dropped on the 
floor of a shop by a customer, and picked up by another customer 
before the shopkeeper knew of it. Common lawyers and civilians 
would agree that the finder got possession first, and so could keep 
it as against the shopkeeper. For the shopkeeper not knowing 
of the thing could not have the intent to appropriate it, and hav- 
ing invited the public to his shop he could not have the intent 
to exclude them from it. But suppose the pocket-book had been 
dropped in a private room, how should the case be decided ? 
There can be no animus domini unless the thing is known of; 
but an intent to exclude others from it may be contained in the 
larger intent to exclude others from the place where it is, with- 
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out any knowledge of the object's existence. In McAvoy y, 
Medina, a pocket-book had been left upon a barber's table, and 
it was held that the barber had a better right than the finder, 
The opinion is rather obscure. It takes a distinction between 
things voluntarily placed on a table and things dropped on the 
floor, and may possibly go on the ground that, when the owner 
leaves a thing in that way, there is an implied request to the 
shopkeeper to guard it, which will give him a better right than 
one who actually finds it before him. This is rather strained, 
however; and the court, perhaps, thought that the barber had 
possession as soon as the customer left the shop. A little later 
in a suit for a reward offered to the finder of a pocket-book, 
brought by one who discovered it-on a desk for the use of cus- 
tomers in a bank outside the teller’s counter, the same court 
said, ** the occupants of the banking house, and not the plaintiff, 
were the proper depositaries of an article so left.”? The bank 
made no claim, and so, whatever may be said of the decision, it 
also may have gone on the ground that the plaintiff was not the 
person who got possession first after the defendant. This would 
imply that, although the floor of a shop may be likened to a 
street, the public are to be deemed excluded from the shop’s 
desks, counters, and tables except for the specific use permitted. 

It would not have been thought safe to draw any conclusion 
from wreck eases in England, which are mixed up with questions 
of prescription and other rights. But the precise point seems to 
have been adjudicated here. For it is held that if a stick of 
timber comes ashore on a man’s land, he thereby acquires a * right 
of possession” as against an actual finder who enters for the pur- 
pose of removing it. A right of possession is said to be enough 
for trespass; but the court seems to have meant possession by 
the phrase, inasmuch as Chief Justice Shaw states the question 
to be which of the parties had “the preferable claim, by mere 
naked possession, without other title,” and as there does not 
seem to have been any right of possession in the case unless there 
was actual possession. 

In a criminal case, the property in iron taken from the bottom 
of a canal by a stranger was held well laid in the canal company, 


1 11 Allen, 548. 2 Kincaid vy. Eaton, 98 Mass. 139. 
3 Barker v. Butes, 13 Pick 255, 257, 261; Proctor v. Adams, 113 Mass. 376, 877; 
1 Bl. Comm. 297, Sharsw. ed., n. 14. Cf. Blades v. Wiggs, 11 H. L. C. 621. 
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although it does not appear that the company knew of it, or had 
any lien upon it.? 

The only intent concerning the thing discoverable in such in- 
stances is the general intent which the occupant of land has to 
exclude the public from the land, and thus, as a consequence, 
to exclude them from what is upon it. 

The Roman lawyers would probably have decided all these cases 
differently, although they cannot be supposed to huve worked 
out the refined theories which have been built upon their 
remains.” 

We may here return to the case of goods in a chest delivered 
under lock and key, or in a bale and the like. It is a rule of 
the criminal law that if a bailee of such a chest or bale wrong- 
fully sells the entire chest or bale he does not commit larceny, 
but if he breaks bulk he does, because in the former case he does 
not and in the latter he does commit a trespass.? The reason 
sometimes offered nowadays is that, by breaking bulk, the bailee 
determines the bailment, and that the goods at once revest in the 
possession of the bailor. This is, perhaps, an unnecessary as 
well as inadequate fiction. We have seen that the rule comes 
from the Year Books, and the theory of the Year Books was that, 
although the chest was delivered to the bailee, the goods inside 
of it were not, and it was applied to civil as well as criminal 
cases. The bailor has the power and intent to exclude the bailee 
from the goods, and therefore may be said to be in possession of 
them as against the bailee.! 

On the other hand, a recent case in Rhode Island ® is against 
the view here taken. A man bought a safe, and then wishing to 
sell it again, sent it to the defendant, and gave him leave to keep 
his books in it until sold. The defendant found some bank notes 
stuck in a crevice of the safe, which coming to the plaintiff's 
ears he demanded the safe and the money. The defendant sent 


1 Reg. v. Rowe, Bell, C. C. 93. 

2 See, as to treasure hidden in another’s land, D. 41. 2, 44, pr.; D. 10. 4, 15. 
Note the different opinions in D. 41. 2, 3, § 3. 

3 3 Inst. 107; 1 Hale, P. C. 504, 505; 2 Bish. Crim. Law, $§ 834, 860. 

4 Cf. Y. B. 8 Ed. Il. 275; Fitzh. Detinue, 59; Y. B.13 Ed. IV. 9, pl. 5. Merry 
v. Green, 7 M. & W. 623, 630. It may not be necessary to go quite so far, however, 
and these cases are not relied on as establishing the theory. For wrong explana- 
tions, see 2 East, P. C. 696. 

5 Durfee v. Jones, 16 Alb. L, J. 368. 
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back the safe, but refused to give up the money, and the court 
sustained him in his refusal. The writer ventures to think this 
decision wrong. Nor would his opinion be changed by assuming, 
what the report does not make perfectly clear, that the defend- 
ant received the safe as bailee, and not as servant or agent, and 
that his permission to use the safe was general. The argument 
of the court goes on the plaintiff's not being a finder. The ques- 
tion is whether he need be. It is hard to believe that, if the 
defendant had stolen the bills from the safe while it was in the 
owner's hands, the property could not have been laid in the safe 
owner,! or that the latter could not have maintained trover for 
them if converted under those circumstances. Sir James Ste- 
phen seems to have drawn a similar conclusion from Cartwright 
v. Green and Merry v. Green ;? but it is believed that no warrant 
for it can be found in the cases, and still less for the reason sug- 
gested. 

It will be understood, however, that Durfee v. Jones is perfectly 
consistent with the writer’s view of the general nature of the 
necessary intent, and that it only touches the subordinate ques- 
tion whether the intent to exclude must be directed to the spe- 
cific thing, or may be even unconsciously included in a larger 
intent, as the writer is inclined to believe. 

(ec) Thus far, nothing has been said with regard to the custody 
of servants. It is a well-known doctrine of the criminal law 
that a servant who criminally converts property of his master 
intrusted to him and in his custody as servant, is guilty of theft, 
because he is deemed to have taken the property from his master’s 
possession. This is equivalent to saying that a servant, having 
the custody of his master’s property as servant, has not posses- 
sion of that property, and it is so stated in the Year Books.’ 
The anomalous distinction according to which, if the servant 
receives the thing from another person for his master, the servant 
has the possession, and so cannot commit theft,’ is made more 

1 Reg. v. Rowe, Bell, C.C. 93, stated above. 

2 8 Ves. 405; 7 M. & W. 623; Stephen, Crim. Law, Art. 281, Ill. (4) p. 197. He 
says, “because [the owner of the safe] cannot be presumed to intend to act as the 
owner of it when he discovers it,” —a reason drawn from Savigny, but not fitted to 
the English law, as has been shown. 

8 Y. B. 13 Ed. IV. 9, 10, pl. 5; 21 Henry VII. 14, pl.21. Cf. 3 Henry VII. 12, pl. 9 
Steph. Crim. Law, Art. 297, and App. note xvii. 


* Steph. Crim. Law, Art. 297, and App. note xvii. p. 382. It may be doubted 
whether the old law would have sanctioned it in this form. F. N. B. 91 E. 
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rational by the old cases. For the distinction taken in them is 
that while the servant is in the house or with his master, the 
latter retains possession, but if he delivers his horse to his ser- 
vant to ride to market or gives him a bag to carry to London, 
then the thing is out of the master’s possession and in the ser- 
vant’s. In this more intelligible form, the rule would not now 
prevail. But one half of it, that a guest at a tavern has not pos- 
session of the plate with which he is served is, no doubt, still law, 
for guests in general are likened to servants in their legal posi- 
tion. 

There are few English cases outside the criminal law, on the 
question whether a servant has possession. But the Year Books 
do not suggest any difference, and there is an almost unbroken 
tradition of courts and approved writers that he has not. A 
master has maintained trespass against a servant for converting 
cloth which he was employed to sell,? and the American cases 
go the full length of the old doctrine. It has often been re- 
marked that a servant must be distinguished from a bailee. 

But it may be asked how the denial of possession to ser- 
vants can be made to agree with the test proposed, and it will 
be said with truth that the servant has as much the intent to ex- 
clude the world at large as a borrower. The case is unquestion- 
ably at variance with that test. And there can be no doubt that 
those who have built their theories upon the Roman law have 
been led by this fact, and the Roman doctrine as to bailees 
in general, to seek the formula of reconciliation where they 
have. But, in truth, the exception with regard to servants 
stands on purely historical grounds. A servant is denied pos- 
session, not from any peculiarity of intent with regard to the 
things in his custody either towards his master or other people 
by which he is distinguished from a depositary, but simply as 
one of the incidents of his status. It is familiar that the status 
of a servant maintains many marks of the time when he was a 
slave. The liability of the master for his torts is one instance. 
The present is another. A slave's possession was his owner's 

1 They have been said to be a part of the family pro hac vice. Southcote v. Stan- 
ley, 1 H. & N. 247, 250. 

2 Moore, 248, pl. 892; s. c. Owen, 52; F. N. B. 91 E; 2 Bl. Comm. 396; 1 H. 
Bl. 81, 84; 1 Chitty, Pl. 170; Dicey Parties, 358; 9 Mass. 104; 7 Cowen, 2%4; 
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possession on the practical ground of the owner’s power over 
him,! and from the fact that the slave had no standing before the 
law. The notion that his personality was merged in that of his 
family head survived the era of emancipation. 

It has been observed by the writer elsewhere,? that Agency 
arose out of the earlier relation in the Roman law through the 
extension pro hac vice to a freeman, of conceptions derived from 
that source: The same seems to be true of our own law. As 
late as Blackstone, agents appear under the general head of ser- 
vants, and the first precedents cited for the peculiar law of agents 
were cases of master and servant. Blackstone’s language is worth 
quoting: * There is yet a fourth species of servants, if they may 
be so called, being rather in a superior, a ministerial, capacity ; 
such as stewards, factors, and bailiffs: whom, however, the law 
considers as servants pro tempore, with regard to such of their 
acts as affect their master’s or employer’s property.” ® 

It is very true that in modern times many of the effects of 
either relation — master and servant or principal and agent — 
may be accounted for as the result of acts done by the mas- 
ter himself. If a man tells another to make a contract in his 
name, or commands him to commit a tort, no special concep- 
tion is needed to explain why he is held; although even in such 
cases where the intermediate party was a freeman, the conclusion 
was not reached until the law had become somewhat mature. 
But, if the title Agency deserves to stand in the law at all, it 
must be because some peculiar consequences are attached to the 
fact of the relation. If the mere power to bind a principal to an 
authorized contract were all, we might as well have a chapter on 
ink and paper as on agents. But it is not all. Even in the 
domain of contract, we find the striking doctrine that an undis- 
closed principal has the rights as well as the obligations of a 
known contractor, — that he can be sued, and, more remarkable, 
can sue on his agent’s contract. The first precedent cited for 
the proposition that a promise to an agent may be laid as a prom- 
ise to the principal is a case of master and servant.‘ 


1 Puchta, Inst. § 228. 

27 Am. Law Rev. 62, et seg. ; 10 Am. Law Rev. 431; 2 Kent’s Comm. (12th ed.) 
260, n. 1. 

3 1 Comm. 427, cf. Preface to Paley on Agency. 

4 Paley, Agency, ch. 4, § 1, citing Godbolt, 860, 
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As the present object is only to show the meaning of the doc- 
trine of identification in its bearing upon the theory of possession, 
it would be out of place to consider at any length how far that 
doctrine must be invoked to explain the liability of principals for 
their agents’ torts, or whether a more reasonable rule governs 
other cases than that applied where the actor has a tolerably 
defined status as a servant. A few words must suffice. 

If the liability of a master for the torts of his servant had 
hitherto been recognized by the courts as the decaying remnant of 
an obsolete institution, it would not be surprising to find it con- 
fined to the cases settled by ancient precedent. But such has not 
been the fact. It has been extended to new relations by analogy. 
It exists where the principal does not stand in the relation of 
paterfamilias to the actual wrongdoer.!’ A man may be held for 
another where the relation was of such a transitory nature as to 
exclude the conception of status, as for the negligence of another 
person’s servant momentarily acting for the defendant, or of a 
neighbor helping him as a volunteer;? and, so far as known, no 
principal has ever escaped on the ground of the dignity of his 
agent’s employment.? The courts habitually speak as if the same 
rules applied to brokers and other agents as to servants properly 
so called.4 Indeed, it has been laid down in terms, that the 
liability of employers is not confined to the case of servants.° 
although the usual cases are, of course, those of menial servants 
and the like who could not pay a large verdict. 

On the other hand, if the peculiar doctrines of agency are anoma- 
lous, and form, as the writer believes, the vanishing point of the 
servile status, it may well happen that common sense will refuse 
to carry them out to their farthest applications. Such conflicts 
between tradition and the instinct of justice we may see upon 
the question of identifying a principal who knows the truth, with 

1 Bac. Abr. Master and Servant, K ; Smith, Master and Servant, 3d ed., 260 n. (t). 

2 Clapp v. Kemp, 122 Mass. 481; Murray v. Currie, L. R. 6 C. P. 24, 28; Hill v. 
Morey, 26 Vt. 178. 

3 See e.g Patten vy. Rea, 2 C. B. n. s. 606; Bolingbroke v. Swindon Local Board, 
L. R. 9 C. P. 575. 

4 Freeman v. Rosher, 13 Q. B. 780, 785; Gauntlett v. King, 3 C. B. x. 8. 59; Haseler 
v. Lemoyne, 28 L. J. C. P. 108; Collett v. Foster, 2 H. & N. 356; Barwick v. English 
Joint Stock Bank, L. R. 2 Ex. 259, 265, 266; Lucas v. Mason, L. R. 10 Ex. 251, 258, 
last paragraph ; Mackay v. Commercial Bank of New Brunswick, L. R. 5 P. C. 394, 
411, 412. 

5 Bush vy. Steinman, 1 B. & P. 404, 409. 
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an agent who makes a false representation, in order to make out 
a fraud, as in Cornfoot v. Fowke,' or upon that as to the liability 
of a principal for the frauds of his agent discussed in the late 
English cases.2- But, so long as the fiction which makes the root 
of a master’s liability is left alive, it is as hopeless to reconcile the 
differences by logic as to square the circle. 

An allusion was made in an earlier article® to an expres- 
sion of Godefroi with regard to agents; eadem est persona 
domini et procuratoris. This reference to a fictitious unity of 
person has been pronounced a darkening of counsel in a 
recent useful work. But it received the sanction of Sir Henry 
Maine,® and it is believed that it must stand as expressing 
an important aspect of the law, if, as the writer has tried to 
show, there is no adequate and complete explanation of the 
modern law, except by the survival in practice of rules which 
lost their true meaning when the objects of them ceased to be 
slaves. There is no trouble in understanding what is meant by 
saying that a slave has no legal standing, but is absorbed in the 
family which his master represents before the law. There does 
not seem to be much more when we say, that a free servant, in 
his relations as such, is, in many respects, likened by the law to a 
slave (not, of course, to his own detriment as a freeman). The 
next step is simply that others not servants in a general sense may 
be treated as if servants in a particular connection. This is the 
progress of ideas as shown us by history ; and this is what is 
meant by saying that the characteristic feature which justifies 
agency as a title of the law is the absorption pro hac vice of the 
agent's legal individuality in that of his principal. - 


16 M. & W. 358. Cf. Udell v. Atherton, 7 H. & N. 172, 184, for a comment like 
that in the text. Other grounds for the decision are immaterial here. 

2 Mackay v. Commercial Bank of New Brunswick, L. R. 5 P. C. 894; Barwick 
v. English Joint Stock Bank, L. R. 2 Ex. 259; Western Bank of Scotland v. Addie, 
L. R. 1 H. L. Se. 145; 2 Kent (12th ed.), 616, n.1; Swift v. Jewsbury, L. R. 9 Q. B. 
801, overruling s. c. sub nom. Swift v. Winterbotham, L. R. 8 Q. B. 244. The objec- 
tions which Baron Bramwell mentions (L. R. 9 Q. B. 815), to holding one man liable 
for the frauds of another, are objections to the peculiar consequences attaching to 
the relation of master and servant in general, and have been urged in that more gen- 
eral form by the same learned judge. 12 Ain. Law Rey. 197, 200; 2 H. & N. 386, 
861. Similar objections were stated in 7 Am. Law Rey. 61, 62. 

37 Am. Law Rev. 63 (Oct. 1872). 

4 Hunter’s Roman Law, 431. 

5 Ancient Hist. of Inst. 235. Cf. Godb. 860; 6 T. R. 659; 2 C. B. n. 8. 606, 
613. 
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If this were carried out logically, it would follow that an agent 
constituted to hold possession in his principal's name would not 
be regarded as having the legal possession or as entitled to tres- 
pass. But, after what has been said, no opinion can be ex- 
pressed whether the law would go so far, unless it is shown by 
precedent.’ The nature of the case put will be observed. It is 
that of an agent constituted for the very point and purpose of 
possession. A bailee may be an agent for some other purpose. 
A free servant may be made a bailee. But the bailee holds in 
his own name, as we say, following the Roman idiom, and the 
servant or agent holding as such does not. 

It would hardly be worth while, if space allowed, to search the 
books on this subject, because of the great confusion of language 
to be found in them. It has been said, for instance, in this eon- 
nection, that a carrier is a servant ;? while nothing can be clearer 
than that while goods are in his custody they are in his posses- 
sion.* So where goods remain in the custody of a vendor, appro- 
priation to the contract has been confounded with delivery. Our 
law has adopted the Roman doctrine,‘ that there may be a deliv- 
ery; @.e.,a change of possession, by a change in the character in 
which the vendor holds, but has not always imitated the caution 
of the civilians with regard to what amounts to such a change.® 
Bailees are constantly spoken of as if they were agents to possess, 
—a confusion made easier by the fact that they generally are 
agents for other purposes. Those cases which attribute posses- 
sion to a transferee of goods in the hands of a middleman, without 
distinguishing whether the middleman holds in his own name or 
the buyer’s, may have been right in the result, but have added 
to the confusion of thought upon the subject. 


1 Cf. Gillett v. Baill, 9 Penn. St. 13; Craig v. Gilbreth,47 Me. 416; Williams v. 
Pott, L. R. 12 Eq. 149. And compare with the passage cited above from Blackstone : 
Possidet, cujus nomine possidetur, procurator aliene possessioni prestat ministerium. 
D. 41, 2, 18, pr. 

2 Ward v. Macaulay, 4 T. R. 489, 490. 

8 Berndtson v. Strang, L. R. 8 Ch. 588, 590. 

+ D. 41, 2, 18, pr. Quod meo nomine possideo, 7 alieno ine possidere : 
nec enim muto mihi causam possessionis, sed desino possidere et alium possessorem 
ministerio meo facio. Nec idem est possidere et alieno nomine possidere : nam pos- 
sidet, cujus nomine possidetur, procurator alienae possessioni praestat ministerium. 
Thus showing the vendor changed possession by holding in the name of the pur- 
chaser, as his agent to possess. 

5 Windscheid, Pand. § 155 n. 8a; 2 Kent (12th ed.), 492 n. 1 (a). It should be 
kept in mind, also, that the Roman law denied possession to bailees. 
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German writers are a little apt to value a theory of possession 
somewhat in proportion to the breadth of the distinction which 
it draws between juridical possession and actual detention ; but, 
from the point of view taken here, it will be seen that the grounds 
for denying possession and the possessory remedies to servants 
and agents holding as such — if, indeed, the latter have not those 
remedies — are merely historical, and that the general theory can 
only take account of it as an anomaly. It will also be perceived 
that the ground on which servants and depositaries have been 
likened to each other, namely, that they both hold for the bene- 
fit of another and not for themselves, is wholly without influence 
on our law, and is as an historical fact illusory. 

3. It will now be easy to deal-with the question of power as 
to third persons. This is naturally a power co-extensive with 
the intent. But we must bear in mind that the law deals only 
or mainly with manifested facts; and hence, when we speak of a 
power to exclude others, we mean no more than a power which 
sO appears in its manifestation. A powerful ruffian may be within 
equal reach and sight when a child picks up a pocket-book ; but, 
if he does nothing, the child has manifested the needful power 
as well as if it had been backed by a hundred policemen. Thus 
narrowed, it might be suggested that the manifestation of power 
is only important as a manifestation of intent. But the two 
things are distinct, and the former becomes decisive when there 
are two cotemporaneous and conflicting intents. Thus where two 
parties, neither having title, claimed a crop of corn adversely to 
each other, and cultivated it alternately, and the plaintiff gath- 
ered and threw it in small piles in the same field, where it lay for 
a week, and then each party simultaneously began to carry it 
away, it was held the plaintiff had not gained possession.! But 
if the first interference of the defendant had been after the 
gathering into piles, the plaintiff would probably have recovered.” 
So where trustees possessed of a schoolroom put in a schoo]master, 
who was afterwards dismissed, but the next day (June 30) re- 
entered by force; on the fourth of July was required by notice 
to depart, and was not ejected until the eleventh, — it was con- 
sidered that the schoolmaster never got possession as against the 
trustees.? 


1 McGahey v. Moore, 3 Ired. (N. C.) 35. 
2 Reader v. Moody, 3 Jones (N. C.), 872. 
3 Brown v. Dawson, 12 A. & E. 624. Cf. D. 48, 16, 17, ib. 3, § 9; D. 41, 2, 18, § 3. 
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IV. We are led, in this connection, to the subject of the con- 

tinuance of the rights acquired by gaining possession. To gain 
possession, we have seen, there must be certain physical relations, 
as explained, and a certain intent. It remains to be inquired, 
how far these facts must continue to be presently true of a person 
in order that he may keep the rights which follow from their 
presence. The prevailing view is that of Savigny. He thinks 
that there must be always the same animus as at the moment of 
acquisition, and a constant power to reproduce at will the original 
physical relations to the object. Every one agrees that it is not 
necessary to have always a present power over the thing, other- 
wise one could only possess what was under dis hand. But it is 
a question whether we cannot dispense with even more. The 
‘facts which constitute possession are in their nature capable of 
continuing true as facts for a lifetime. Hence there has arisen 
an ambiguity of language which has led to much confusion of 
thought ; for we use the word possession indifferently, to signify 
the presence of all the facts needful to gain it, and also the con- 
dition of him who, although some of them are no longer true, is 
still protected as if they were. Thus it has been only too easy 
to treat the cessation of one as the loss of the other, as some 
German writers very nearly do. 

But it no more follows, from the single circumstance that cer- 
tain facts must concur in order to create the rights incident to 
possession, that they must continue in order to keep those rights 
alive, than it does, from the necessity of a consideration and a 
promise to create a right ex contractu, that the consideration and 
promise must continue moving between the parties until the 
moment of performance. When certain facts have once been 
made manifest which confer a right, there is no ground on which 
the law need hold the right at an end except the manifestation 
of some fact inconsistent with its continuance. Cessation of the 
original physical relations with the object might be treated as 
such a fact; but it never has been, unless in times of more un- 
governed violence than the present. On the same principle, it 
is only a question of tradition or policy whether a cessation of 
the power to reproduce the original physical relations shall be 
deemed thus inconsistent. It does not stand on the same ground 
as a new possession adversely taken by another. We have adopted 


1 Cf. Bruns, R. d. Besitzes, 503. 
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the Roman law as to animals fere nature, but the general ten- 
dency of our law is to favor appropriation. It abhors the absence 
of proprietary or possessory rights as a kind of vacuum. Aec- 
cordingly, it has been expressly decided, where 2 man found logs 
afloat and moored them, but they again broke loose and floated 
‘away, and were found by another, that the first finder retained 
the rights which sprung from his having taken possession, and 
that he could maintain trover against the second finder, who 
refused to give them up.} 

Suppose that a finder of a purse of gold has left it in his 
country-house, which is lonely and slightly barred, and he is a 
hundred miles away, in prison. The only person within twenty 
miles is a thoroughly equipped burglar at his front door, who 
has seen the purse through a window, and who intends forthwith 
to enter and take it. The finder’s power to reproduce his former 
physical relation to the gold is rather limited, yet it is believed 
that no one would say his possession was at an end until the 
burglar, by an overt act, manifested his power and intent to 
exclude others from the purse. The reason for this is the same 
which has been put with regard to the power to exclude at 
the moment of gaining possession. The law deals, for the most 
part, with overt acts and facts which can be known by the 
senses. So long as the burglar has not taken the purse, he 
has not manifested his intent; and until he breaks through 
the barrier which measures the present possessor’s power of ex- 
cluding him he has not manifested his power. It may be 
observed further, that, according to the tests adopted in this 
article, the owner of the house has a present possession in the 
strictest sense, because, although he cannot do what Savigny 
says is necessary, he has the present intent and power to exclude 
others. 

V. The possession of rights, as it is called, has been a fighting 
ground for centuries on the continent. It is not uncommon for 
German writers to go so far as to maintain that there may be a 


1 Clark v. Maloney, 8 Harrington (Del.), 68. Bruns (R. d. Besitzes, 503, 507), 
comes to the same conclusion on practical grounds of convenience, although he 
utterly repudiates it on theory. One would think that a theory of a practical 
matter which found itself at variance with practice and convenience as here and 
also with regard to allowing tenants a possessory remedy (p. 494) stood self: 
condemned. 
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true possession of obligations; this seeming to accord with a 
general view that possession and right are in theory co-exten- 
sive terms; that the mastery of the will over an external 
object in general (be that object a thing or another will), 
when in accord with the general will, and consequently law- 
ful, is called right, when merely de facto is possession.!_ Bear- 
ing in mind what was said on the question whether posses- 
sion was a fact or right, it will be seen that such an antithesis 
between possession and right cannot be admitted as a legal dis- 
tinction. The facts constituting posssession generate rights as 
truly as do the facts which constitute ownership, although the 
rights of a mere possessor are less extensive than those of an 
owner. 

Moreover, it will probably be granted by English readers that 
one of the essential constituent facts consists in a certain relation 
to a material object. This object may be a slave, as well as a 
horse ;? and conceptions originated in this way may be extended 
by a survival to free services. It is noticeable that even Bruns, 
in the application of this theory, does not seem to go beyond 
cases of status and those where, in common language, land 
is bound for the services in question, as it is for rent. Free 
services being so far treated like servile, even by our law, that the 
master has a right of property in them against all the world, it is 
only a question of degree where the line shall be drawn. It would 
be possible to hold that as one might be in possession of a slave 
without title,so one might have all the rights of an owner in free 
services rendered without contract. Perhaps there is something 
of that sort to be seen when a parent recovers for the seduction 
of a daughter over twenty-one, although there is no actual 
contract of service.* So, throughout the whole course of the 
canon law and in the early law of England, rents were regarded 
as so far a part of the realty as to be capable of possession 


1 Bruns, R. d. Besitzes, § 57, p. 486. A learned writer of more ancient date 
asks why a doctor has not a possessory action if you cease to employ him, and 
answers: “ Sentio actionem non tenere, sed sentio tantum, nec si vel morte mineris, 
possum dicere quare. Tu lector, si sapis, rationes decidendi suggere.” Hommel, 
thaps. qu. 489, cited, Bruns, 407. 

2 Gardiner v. Thibodeau, 14 La. An. 732. 

3 Bruns, 488; cf. Primitive Notions in Modern Law, II., Am. Law Rev. xi. 654, 
657. 

4 2 Kent (12th ed.), 205, n. 1. 
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and disseisin, and they could be recovered like land by an 
assize.? 

But the most important case of the so-called possession of rights 
in our law, as in the Roman, occurs with regard to easements. An 
easement is capable of possession in a certain sense. A man may 
use land in a certain way with the intent to exclude all others 
from using it in any way inconsistent with his own use, but no 
further. If this be true possession, however, it is a limited pos- 
session of land, not of a right, as others have shown. But where 
an easement has been actually created, whether by deed or pre- 
scription, although it is undoubtedly true that any possessor of 
the dominant estate would be protected in its enjoyment, it has 
not been so protected in the past on the ground that the ease- 
ment was in itself an object of possession, but by the survival of 
precedents explained in an earlier article? Hence, to test the 
existence of a mere possession of this sort which the law will 
protect, we will take the case of a way used de facto for four 
years, but in which no easement has yet been acquired, and ask 
whether the possessor of the quasi dominant tenement would be 
protected in his use as against third persons. It is conceivable 
that he should be, but it is believed that he would not. The 
chief objection to the doctrine seems to be, that there is almost a 
contradiction between the assertions that one man has a general 
power and intent to exclude the world from dealing with the 
land, and that another has the power to use it in a particular way 
and to exclude the owner from interfering with that. The 
reconciliation of the two needs somewhat artificial reasoning. 
However, it should be borne in mind that the question in every 
case is not what was the actual power of the parties concerned, 
but what was their manifested power. If the latter stood thus 


1 Britton (Nich. ed.), i. 277 (cf. Bract. fol. 164 5; Fleta, fol. 214; Glanv. 1. 13, c. 
87); Littleton, §§ 237-240, 588, 589; 3 Bl. Comm. 170; 3 Cruise, Dig. tit. xxviii. ; 
Rents, ch. 2, § 34. 

2 Primitive Notions in Modern Law, II., Am. Law Rev. xi. 654, et seg. The lan- 
guage there used as to the impossibility of possessing an easement must be confined 
to the views of the Roman jurists, to which alone it is relevant. 

8 Cf. Stockport Water Works vy. Potter, 8 H. & C. 300, 318. The language in the 
seventh English edition of Sm. L. C. (i. 300) is rather too broad. If the law should 
protect a possessor of land in the enjoyment of water coming to it, it would do so 
because the use of the water was regarded as a part of the enjoyment of that land, 
and would by no means imply that it would do the same in the case just put of a 
way over land of another. 
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balanced, the law might recognize a kind of split possession. 
But if it does not recognize it until a right is acquired, then the 
protection of a disseisor in the use of an easement must still be 
explained as it was in the article referred to. 

VI. There is no part of the theory of possession on which the 
Germans have been more fertile than the grounds for its protec- 
tion. Bruns expresses a characteristic yearning of the German 
mind when he demands an internal juristic necessity drawn from 
the nature of possession itself, and therefore rejects empirical 
reasons.! He finds the necessity he seeks in the freedom of the 
human will, which the whole legal system does but recognize 
and carry out. Constraint of it is a wrong which must be righted 
without regard to conformity of the will to law, and so on in 
a Kantian vein.2, So Gans, a favorite disciple of Hegel, The 
will is of itself a substantial thing to be protected, and this indi- 
vidual will has only to yield to the higher common will ;* and 
Puchta, a great master, The will which wills itself, that is, the 
recognition of its own personality, is to be protected Wind- 
scheid thinks the protection of possession stands on the same 
principle as protection against injuria, that every one is the 
equal of every other in the State, and no one shall raise himself 
over the other.6 Savigny said that every act of violence is un- 
lawful, and seemed to put the ground in the protection to the 
person ;® but he is discredited, and those who have been content 
with humble grounds of expediency seem to have been few in 
number, and have recanted or are out of favor. Finally, Ihe- 
ring,’ a man of genius, says possession is ownership on the 
defensive ; and that, in favor of the owner, he who is exercising 
ownership in fact (¢.e., the possessor) is freed from the necessity 
of proving title as against one who is in an unlawful position. 
Which may be answered without going farther, as it is in Bruns’s 
later work, that it assumes disseisors to generally have a worse 


1 R. d. Besitzes, 487. 2 R. d. Besitzes, 490, 491. 

3 Bruns, R. d. Besitzes, 415; Windscheid Pand. § 148, n.6. Further Hegelian 
discourse upon the subject may be found in Dr. J. Hutchison Sterling’s lectures on 
the Philosophy of the Law. 

4 Institutionen, §§ 224, 226; Windscheid, Pand. § 148, n. 6. 

5 Windscheid Pand. § 148, n. 6. 

§ Possession, § 6, Eng. tr. pp. 27, 28. 

7 Krit. Vierteljahrsschrift, xii. 63-85. The original work has not been accessible 
to the writer. 
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title than disseisees, which cannot be taken for granted, and ig 
probably not true in fact.) 

Perhaps another fact, besides those mentioned as leading the 
Germans to require the animus domini, has influenced their 
reasoning on the present question. We refer to the accurate 
division between possessory and petitory actions or defences? 
It is very natural to seek an absolute reason for an absolute 
distinction. If a defendant in a possessory action cannot set 
up title in himself, a theorist readily finds a mystical impor- 
tance in possession. Fortunately we are less scientific; or, to 
speak justly, more rational. In the assize of novel disseisin, 
which was a true possessory action, the defendant could always 
rely on his title, although Heusler thinks this merely a result of 
the English formalism and narrowness in their interpretation of 
the writ (disseisivit de tenemento suo).2 Even when posses- 
sion is taken or kept in a way which is punished by the criminal 
law, as in case of forcible entry and detainer, proof of title allows 
the defendant to retain it, and in many cases has been held an 
answer to an action of trespass. So in trespass for taking goods 
the defendant may set up title in himself. There might seem to 
be a trace of the distinction in the general rule, that the title 
cannot be tried in trespass quare clausum. But this is an excep- 
tion commonly put on the ground that the judgment cannot 
change the property, as trespass for chattels or trover can. The 
rule that you cannot go into title in a possessory action presup- 
poses great difficulty in the proof, the probatio diabolica of the . 
Canon Law, delays in the process, and importance of possession 
ad interim, —all of which mark a stage of society which has long 
been passed. In ninety-nine cases out of a hundred, it is about 
as easy and cheap to prove at least a prima facie title, as it is to 
prove possession. 

The courts have said but little as to the reasons for protecting 
possession. It was laid down in one case that it was an exten- 
sion of the protection which the law throws around the person, 
and on that ground held that trespass qu. cl. did not pass to an 
assignee in bankruptcy. So it has been said that to deny a 


1 Besitzklagen, 276, 279. 2 Bruns, 499. 

8 Gewere, 429-432. It will be remembered that there was no such narrowness in 
dealing with catalla sua in trespass. See above, p. 691. 

4 Rogers vy. Spence, 18 M. & W. 579, 581. 
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bankrupt trover against strangers for goods coming to his pos- 
session after his bankruptcy would be ‘an invitation to all the 
world to scramble for the possession of them;” and reference 
was made to “grounds of policy and convenience.” ! We may 
also refer again to the cases of capture, some of which have been 
cited. In the Greenland whale-fishery, by the English custom, 
if the first striker lost his hold on the fish, and it was then killed 
by another, the first had no claim; but he had the whole if he 
kept fast to the whale until it was struck by the other, although 
it then broke from the first harpoon. By the custom in the Gal- 
lipagos, on the other hand, the first striker had half the whale, 
although control of the line waslost.2- Each of these customs has 
been sustained and acted on; and we have seen that Judge Lowell 
has decided in accordance with still a third. The ground as put 
by Lord Mansfield is simply that, were it not for such a custom, 
there must be a sort of warfare perpetually subsisting between 
the adventurers.® If courts adopt different rules on similar facts, 
according to the point at which men will fight in the several 
cases, it tends, so far as it goes, to shake an a priori theory of the 
matter. The same may be said as to the statute of New York 
concerning persons in fresh pursuit of deer. 

American and English readers, for whatever reason, will not 
have to be much argued with to convince them that the grounds 
are empirical, Indeed, those who see in the history of law the 
formal expression of the development of society will be apt to 

think that the proximate ground of law must be empirical, even 
’ when that ground is the fact that a certain ideal or theory of 
government is generally entertained. Law, being-a practical 
thing, must found itself on actual forces. It is quite enough, 
therefore, for the law, that man, by an instinct which he shares 
with the domestic dog, and of which the seal gives a most striking 
example, will not allow himself to be dispossessed, either by force 
or fraud, of what he holds, without trying to get it back again. 
Philosophy may find a hundred reasons to justify the instinct, but 
it is totally immaterial if it should condemn it and bid us surren- 
der without a murmur. As long as the instinct remains, it will be 


1 Webb v. For, 7 T. R. 391, 397. 

2 Fennings v. Lord Grenville, 1 Taunt. 240; Littledale v. Scaith, ib. 243, n. (a) ; 
ef. Hogarth v. Jackson, M. & M. 58; Skinner v. Chapman, ib. 59, n. 

31 Taunt. 248. 
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more comfortable for the law to satisfy it in an orderly manner, 
than to leave people to themselves. If it should do otherwise, 
it would become a matter for pedagogues, wholly devoid of 
reality. 

This, it may be said, would give trespass and trover to servants, 
— to which it may be replied that the denial has already been 
shown to be an anomaly. 

It has only been possible in this article to analyze possession 
properly so called. Many questions remain. Thus, although 
no bailor whatsoever has possession of the goods in his bailee’s 
hands, every bailor has rights closely analogous to those of a pos- 
sessor, and as independent of title as the latter. This suggests 
an inquiry whether it is not possible to draw from possession, 
and the analogous facts to which similar rights are attached, a 
higher abstraction in which the differences vanish. But it is 
enough for the present if, with some incidental matters, it has 
been shown from the History (I.) and Analysis (III.) of our 
law, and from Theory (VI.), that, except in the instance of ser- 
vants as explained, one who manifests physical control over a 
thing with the intent and power (judged by the manifested facts) 
to exclude others than the owner from it, acquires possession, 
whether he has or has not the intent to deal with it as owner. 


O. W. Hotes, Jr. 
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DIGEST OF THE ENGLISH LAW REPORTS FOR FEBRU- 
ARY, MARCH, AND APRIL, 1878. 


Acceptor. — See Bitts anp Norges, 1, 3, 5. 
ADEMPTION. — See BEQUEST. 
ADJACENT Support. — See EASEMENT. 
ApvocaTE. — See ATTORNEY AND CLIENT, 1. 
AGENT. — See PRINCIPAL AND AGENT. 
AGREEMENT. — See ConTRACT. 
AmBiGuITY. — See WILL, 1. 


ANCIENT LIGHTS. 


In an action for obstruction of ancient lights, it appeared that plaintiff was 
entitled to access of light by prescription, and that defendant had diminished 
the light by erecting a high building opposite, but that there was still light 
enough for the business carried on in plaintiff's premises. Cocksurn, C. J., 
instructed the jury that they should bring in substantial damages, if they 
found that the light had been sensibly diminished, so as to affect the value of 


the premises, either for the purposes for which they had been previously used, 
or for any purpose for which they were likely to be used in the future. De- 
fendants contended that the damages should be nominal, unless it appeared 
that the premises were injured for the purposes for which they had always 
been and were still used. Held, that the instruction of the judge was cor- 
rect. Martin v. Goble (1 Camp. 320) questioned. — Moore v. Hall, 3 Q. B. D. 
178. 


Animus MANENDI. — See DomIcILe. 


ANNUITY. 


A testator gave an annuity to his son, with cesser and a gift over “if he 
shall do or permit any act, deed, matter, or thing whatsoever, whereby the 
same shall be aliened, charged, or incumbered.’’ The annuitant committed an 
act of bankruptcy by failing to answer to a debtor’s summons. Held, that the 
annuity thereupon ceased. — Ex parte Eyston. In re Throckmorton, 7 Ch. D. 
145. 

ANTICIPATION. 


A married woman, entitled under a will to £400 a year for her separate use, 
without power of anticipation, joined with her husband in mortgaging her 
interest under the will, by perpetrating a gross fraud upon the mortgagee as to 
the restraint upon anticipation. The mortgagee got judgment against them, 
and an order to charge the wife’s income as it came due. Held, that the 
restraint on anticipation could in no case be evaded or set aside, even in case 
of such gross fraud. — Stanley v. Stanley, 7 Ch. D. 589. 

VOL, XIL 47 
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APPOINTMENT. 

A testator gave real and personal property, in trust for his widow for life, 
and at her death for his children, as she should by deed or will appoint, and 
in default of appointment to them equally. A son covenanted by his ante- 
nuptial settlement that if he received any thing under his father’s will, by 
virtue of any power of appointment, or in default of appointment, he would 
settle the same on the settlement trusts. The testator’s widow subsequently, 
by deed containing power to revoke, appointed property to the son absolutely. 
The son then went through bankruptcy; and finally the widow died, without 
having revoked her appointment. Held, that the son had an interest under 
the will in the property before the widow appointed it to him, and therefore 
the trustee in bankruptcy was not entitled to it as against the trusts of the 
marriage settlement, under sect. 91 of the Bankruptcy Act. — In re Andrews’ 
Trusts, 7 Ch. D. 635. 

See Power. 

ASSIGNMENT. 

B. proved against the estate of I., a bankrupt, for a certain sum; and then, 
for consideration, agreed to ‘* undertake to pay over’ to C. all the dividends 
coming to him in respect of the claim. B. subsequently went into bank- 
ruptey. Held, that the above transaction was a valid assignment of a chose in 
action. — In re Irving. Ex parte Brett, 7 Ch. D. 419. 

See CovENANT, 3. 

ATTORNEY AND CLIENT. 


1. Defendant, a Scotch advocate, was legal adviser and agent for two ladies, 
as trustees for their father’s estate. Under his direction, two houses belong- 
ing to the estate were sold, nominally to defendant’s brother, but in reality 
defendant himself was the purchaser, though without the knowledge of his 
clients. Held, that the purchase could not be enforced. — McPherson v. Watt, 
3 App. Cas. 254. 

2. During the progress of a suit, the plaintiffs mortgaged their interest in 
the estate concerned in the suit to the defendants therein. The plaintiffs’ 
solicitor sanctioned the mortgage, and subsequently got his costs in the said 
suit charged on the plaintiffs’ interest in the estate. Held, that under the 
circumstances the mortgage must be postponed to the costs, as the defendants 
must be held to have known of his lien when they took the mortgage. — 
Faithfull v. Ewen, 7 Ch. D. 495. , 


Bank. — See anp Notes, 4. 


Bankruptcy. —See ANNUITY; APPOINTMENT; ASSIGNMENT; CoMPosI- 
TION; Fixtures; LEASE. 


BEQUuEST. 


J. bequeathed ‘‘ £1,000 D stock of the L. railway . . . now standing in the 
books of the company in the names of . . . the trustees of my marriage set- 
tlement . . . which stock it is my intention to have transferred into my 
name... untoG., C.,and A., in trust for G.’’ Shortly after the date of the 
will the L. railway paid off the stock; and just before his death testator had 
the amount received for it invested in the stock of the Y. railway, in the 
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names of the trustees of his marriage settlement. Held, that there was 
ademption of the specific legacy, and the Y. railway stock belonged to the 
residuary legatees. Le Grice v. Finch (3 Mer. 50) and Clark v. Browne, 
(2 Sm. & Giff. 524) criticised. — Harrison v. Jackson, 7 Ch. D. 339. 


oF LapInNG. 


A bill of lading for a cargo of wheat, shipped at New York for Glasgow, 
contained an exemption from liability for loss from perils of the sea, or loss 
due to the negligence of the officers or crew of the ship. The cargo was 
injured by sea-water admitted into the hold, as the jury found, five days after 
sailing, through a port-hole negligently left unfastened by the crew; but the 
jury did not find whether the port-hole was left unfastened before the sailing 
or subsequently. Held, that the case must be remanded for a finding on this 
point, the question of liability depending upon whether the implied warranty 
of seaworthiness at the commencement of the voyage had been complied with. 
— Steel et al. v. The State Line Steamship Co., 3 App. Cas. 72. 

See DEMURRAGE. 


anp NOTEs. 


1. The plaintiff, a merchant in London, procured a loan of £15,000 of the de- 
fendant bank, on the security of a cargo of goods in transit to Monte Video, and 
of six bills of exchange drawn by him on S., the consignee of the goods in 
Monte Video, and accepted by the latter. Two of these bills having been paid 
and two dishonored, the defendant bank, through its branch in Monte Video, 


proposed to sell the goods at once, when the plaintiff wrote the defendant not to 
sell, and sent his check for £2,500, as additional security, adding, that when the 
bills were paid ‘* you will of course refund us the £2,500." The defendant 
drew the check; and, the other two bills having been dishonored, the defendant 
took proceedings against S., as a result of which the goods were, with plaintiff’s 
consent, sold, and the bills, without plaintiff’s knowledge, delivered up to S. 
cancelled. The proceeds of the goods were insufficient, even with the £2,500, to 
satisfy the claim. Held, that the plaintiff could not recover the £2,500 from the 
defendant. —Yglesias v. The Mercantile Bank of the River Plate, 3 C. P. D. 60. 

2. A bill of exchange drawn by a firm in one country upon the same firm 
in another country, and accepted in the latter place, is perhaps strictly a prom- 
issory note; but the holder may treat it either as a promissory note or as a 
bill of exchange; and where it appears to have been the intention that it should 
be negotiable in the market as a bill of exchange, it should be treated as such. 
—Willans et al. v. Ayers et al., 3 App. Cas. 133. 

3. By 19 & 20 Vict. c. 97, § 6, ** no acceptance of a bill of exchange, inland 
or foreign, shall be ‘sufficient to bind or charge any person, unless the same be 
in writing on such bill, and signed by the acceptor, or some person duly author- 
ized by him.” Held, that the word ‘“ accepted,’’ written across the face of the 
bill, and unsigned, did not satisfy the statute. — Hindhaugh vy. Blakey, 3 C. 
P. D. 136. 

4. The plaintiffs, holders of a promissory note payable at the M. branch of 
the defendant bank, and drawn by parties having an account at the Y. branch 
of the said bank, deposited it with the S. branch of said bank, to be sent to 
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the M. branch for collection. The M. branch, in the course of business, stamped 
the note as ** paid,’’ cancelled the signatures, and sent the S. branch a draft 
therefor in favor of the plaintiffs. The same day, the Y. branch, in its books, 
credited the drawers of the note with the amount thereof, but no notice of the 
credit was sent the drawers or holders. Two days later, the drawers becoming 
irresponsible, the M. branch wrote the S$. branch to cancel the draft, and 
returned the note dishonored, with the indorsement, ‘ cancelled in error.” 
There was no evidence as to the state of the drawers’ account at the Y. branch. 
Held, that the effect of marking the note * paid,’”’ and cancelling the signa- 
tures, was rendered null by writing on it ‘* cancelled in error,”’ before return- 
ing it to the holders; and that the entries in the accounts between the branches 
of the bank as to payment of the note not having been communicated to the 
holders of the note, were not effectual to charge the bank with receipt of the 
money. — Prince vy. Oriental Bank Corporation, 3 App. Cas. 325. 

5. An acceptor of a foreign bill of exchange, subsequently dishonored, is 
liable by way of a charge for re-exchange for all the necessary expense 
incurred by the drawer in consequence of its having been dishonored by the 
acceptor. —Jn re General South American Co., 7 Ch. D. 637. 


Bonps. — See MortGaGe. 
Act. — See PARTNERSHIP. 
Broker. — See Facror. 
Carrier. — See Common CARRIER. 
Caveat Empror. — See SALE. 
CHARTER-PARTY. —See DEMURRAGE. 
CHILDREN. — See Devise, 2; Wixt, 4. 
in Action. — See ASSIGNMENT. 
Crass. — See Devise, 2; Perpetuiry; 2. 
Ciient. — See ATTORNEY AND CLIENT. 
Comiry. —See MortGaGe. 
Common, Ricuts or. — See PANNAGE. 


Common CARRIER. 

Plaintiff signed a contract with the defendant company, by which the latter 
was to carry some cheeses for plaintiff at ‘‘ owner’s risk; ”’ that is, the company 
was to be responsible only for injury resulting from the ‘ wilful misconduct ”’ 
of its servants. In consideration of this limitation of liability, a lower rate 
was charged. The contract further stated that the company would carry 
goods at a higher rate, assuming all the usual liabilities of common carriers. 
The plaintiff had knowledge of all the foregoing facts. The Railway and 
Canal Traffic Act, 1854 (17 & 18 Vict. c. 31), § 7, permits railway companies 
to make such special contracts for carriage of goods as shall be adjudged 
‘* just and reasonable ’’ by the court. The cheeses were so negligently pack: d 
by the company’s servants that they were damaged; but the packers did not 
know that damage would result. Held, that the plaintiff could not recover. — 
Lewis vy. The Great Western Railway Co., 3 Q. B. D. 195. 

See Ramway. 
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Company. 


1. The articles of the I. Company, limited, authorized the directors named 
therein to appoint other directors, and provided that no person should be a 
director who was not the holder in his own right of stock to the amount of 
£500, and had not held the same for six months. J. was chosen a director by 
the board, and attended six meetings thereof, and took an active part in the 
proceedings; and his name appeared in the prospectus of the company as a 
director, but he never held any shares in the company. On winding-up pro- 
ceedings, held, that he had never been a director, and could not be made a con- 
tributory. —In re Percy & Kelly Nickel, Cobalt, § Chrome Iron Mining Co. 
Jenner’s Case, 7 Ch. D. 132. 

2. Five persons formed a syndicate, for the purchase of a coal-mine of A., 
the owner. An agreement was made between I., one of the syndicate, and A., 
by which A. was to sell I. the mine for £66,000; of which £24,000 was to be 
cash, and £42,000 in paid-up shares in a company to be formed by I. for 
working the mine, with a capital of £200,000. The memorandum of associa- 
tion, signed by I. and another member of the syndicate, and five others, nomi- 
nees of the syndicate, stated the capital to be twenty thousand £10 shares. 
The articles of association set forth that the property was to be acquired for and 
should belong to the persons named in the schedule of an agreement to be 
executed, and that the fifteen thousand shares set against their names 
were to be considered as fully paid up and allotted. I. subsequently de- 
clared himself a trustee for the company; and the agreement mentioned in 
the articles was executed and duly registered under the Companies Act, 
§ 25. This agreement stated that the property had been acquired by I. for 
A., the members of the syndicate, and their nominees, being the persons 
named in the schedule. There followed a declaration of trust by them for 
the company, and the statement that the fifteen thousand shares were 
allotted to them as fully paid up. Besides the paid-up shares allotted him, 
A. bought three thousand five hundred and twenty shares from members of the 
syndicate. No shares were ever allotted beyond the fifteen thousand, and 
the company was voluntarily wound up. Held, reversing the decision of 
Matriys, V. C., that A. could not be put on the list of contributories in 
respect of the three thousand five hundred and twenty shares purchased by 
him. — In re Wedgwood Coal § Iron Co. Anderson’s Case, 7 Ch. D. 75. | 

3. A contract was made Oct. 15, 1875, between the plaintiff and the pro- 
moters of a proposed company. Dec. 16, 1875, the company came duly into 
existence, and subsequently ratified the contract, and acted on it. Held, that 
the company was liable on the contract. — Spiller v. Paris Skating Rink Co., 
7 Ch. D. 368. 

4. Under a contract not registered as required by the Companies Act, 1867 
(30 & 31 Vict. c. 131), shares in a limited company were allotted to the 
party with whom the company made the contract, as fully paid-up shares, and 
were duly registered by the company as such. The shares were subsequently 
transferred for value as fully paid-up shares to N., who had no notice of any 
irregularity in their issue. On the winding up of the company, held, reversing 
the ruling of Hat, V. C., that the company was estopped to deny that the shares 
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were fully paid up, and that the official liquidator could not have N. put upon 
the list of contributories as a holder of shares not fully paid up. — In re British 
Farmers’ Pure Linseed Cake Co., 7 Ch. 533. 

5. An unlimited company was formed in 1843, under a deed of settlement, in - 
which it was provided that a shareholder should have no more than twenty 
votes, and that no share should be transferred to any person not first approved 
by the directors. A controversy arose as to the desirability of turning the 
company into a limited company ; and the plaintiff, a large shareholder, having 
several thousand shares, transferred some shares by a bona jide sale to one E., 
and other shares to his nephew, to hold as trustee for himself. ‘These transfers 
were made in order to secure more votes for the project which the plaintiff had 
in view. The directors refused to approve and accept the transferees, but 
without objecting to the character of the latter, or pretending that they were 
not proper persons to hold stock in the company. Held, that the directors 
should be ordered to approve the transfers, as they had no power to refuse, 
except for personal objection to the transferees. They could not refuse, 
because they did not approve of what they thought to be the object of the 
transfer. — Moffatt v. Farquahar, 7 Ch. D. 591. 


COMPOSITION. 


A purchaser from a debtor, who at the time of the purchase had filed a 
petition in bankruptcy, and whose creditors had accepted a composition, held 
not bound to inquire whether the instalments provided for in the composition 


had all been paid, as the debtor has complete control of his property from the 
time of the composition until the creditors again take action under sect. 26 
of the Bankrupt Act, and have him adjudged bankrupt.—Jn re Kearley § 
Clayton’s Contract, 7 Ch. D. 615. 


ConpiT1ion. — See Common Carrier ; Devise, 4; Power ; SPECIFIC 
PERFORMANCE, 1. 


CoNSIDERATION. — See GUARANTY. 


CONSTRUCTION. 


1. Oct. 21, at 12.40 p.m., the excise officer discovered a dog belonging to the 
respondent, and without a license. At 1.10 p.m., the same day, the owner took 
out a license, which ran ‘ from the date hereof,’’ &c. The dog law (30 Vict. 
c. 5) provides that ‘‘ every license shall commence on the day’’ on which it 
is granted. Held, that the respondent had violated the act. — Campbell v. 
Strangeways, 3 C. P. D. 105. 

2. The word ‘ paintings,’’ used in a statute in the phrase ‘ paintings, en- 
gravings, pictures,’’ held, not to include colored working models, and designs 
for carpets and rugs, though painted by hand and by skilled persons, and each 
worth as much as £30 as models, but valueless as works of art. — Woodward v. 
The London & North-western Railway Co., 3 Ex. D. 121. 

See Covenant, 1, 5; Devise, 2, 3,4; GuaRANTY; Mortman; WILL, 4, 5. 


ConTINGENT REMAINDER. — See Devise, 1. 
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ConTRACT. 

Plaintiff sued to recover £5 and a week’s wages. Defendants set up a con- 
tract under which the plaintiff agreed to be conductor on defendant’s tramway, 
and to deposit £5 as security for the performance of his duties; and, in case of 
his discharge for breach of the rules of the company, the £5 and his wages for 
the current week were to be retained as liquidated damages. The manager of 
the company was to be ‘ sole judge between the company and the conductor ”’ 
as to whether the same should be retained, and his certificate was to be bind- 
ing and conclusive evidence in the courts as tothe amount to be retained, and 
“ should bar the conductor of all right to recover.’’ Plaintiff was discharged 
for violating a rule of the company. Held, that the agreement was good, and 
the certificate of the manager that the forfeiture had been incurred was 
conclusive. — The London Tramway Co., Limited, v. Bailey, 3 Q. B. D. 217. 

See Company, 3; InFANT; SpEcIFIC PERFORMANCE, 1, 2. 

ContrisuTory. — See Company, 2, 4. 
ConvEYANCE. —See VENDOR AND PURCHASER. 
CoryrHoLp. — See Devise, 3. 


O., a Frenchman, composed an opera, and had it performed for the first 
time, March 10, 1869, in Paris. An arrangement of the score for the piano, and 
also one for the piano with voices, were made by S., a Frenchman, with O.’s con- 
sent, and published in Paris, March 28, 1869. In June, 1869, O. assigned the 
opera and copyright, with the right of publicly playing and performing the music 
in England, to the plaintiff, and delivered to him the score. June 9, 1869, a copy 
of the piano arrangement was given to the registration officers, and the opera was 
registered under the Copyright Act (5 & 6 Vict. c. 45) and the International Copy- 
right Act (7 Vict. c. 12), as follows: Title of the opera; name of the author, O.; 
name of proprietor of the copyright, O. (given as ‘‘ proprietor of the copyright 
in the music, and of the right of publicly performing such music’’). Time of 
first publication, ‘*‘ March 28, 1869’ (the time of publication of the piano ar- 
rangement by S.); and time of first representation, ‘‘ March 10, 1869°’ (the 
time the opera itself was first played in Paris). The title of the copy of the 
piano arrangement deposited consisted of the title of the opera, with the ad- 
dition of a statement as to the piano arrangement by 8S. No other mention 
of S. appeared in the registration. In August following, some separate in- 
strumental parts of the opera were published, and no copy thereof delivered to 
the registration officers; but the rest remained unpublished. Subsequently, 
the defendant announced an opera in English, with the same name, music by 
O., and brought it out in London. The music as played was substantially as 
given in the arrangement by S. Held, revérsing the decision of Bacon, V.C., 
that the registration as made protected the opera, and the defendant was guilty 
, of an infringement. — Boosey v. Fairlie, 7 Ch. D. 301. 


Costs. — See Trust, 2. 


COVENANT. 


1. Plaintiff and another sold the defendant a lot of land, and in the deed de- 
fendant covenanted that no building to be erected upon the land should at any 
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time ‘ be used or occupied otherwise than as and for a private residence only, 
and not for purposes of trade.’? The lot was one of several contiguous lots, 
all sold under deeds containing a like covenant; and on one lot the plaintiff 
himself had built a private residence. The defendant proposed to erect on 
his lot a building for the accommodation of one hundred girls, belonging to a 
charitable institution for missionaries’ daughters, and supported by contribu- 
tions. There was evidence that the plaintiff had permitted a small school to 
be kept in one of the other houses. Held, reversing the decision of Bacon, V.C., 
that the defendant had violated the covenant, and that the permission for the 
school in the other house did not amount to a waiver by the plaintiff of the 
covenant in defendant’s case. Injunction granted. — German vy. Chapman, 
7 Ch. D. 271. 

2. Held, that a covenant in a lease of a dwelling-house in London, not to 
assign without the consent of the lessor, was not a ‘+ usual covenant.’’ Haines 
v. Burnett (27 Beay. 500) considered overruled. — Hampshire v. Wickens, 7 Ch. 
D. 555. 

3. The assignee of a lease had notice of a restrictive covenant on the prop- 
erty binding upon his assignor. Held, that the covenant was binding on him 
in equity. Aeppell v. Bailey (2 My. & K. 517) considered overruled. — Luker 
v. Dennis, 7 Ch. 227. 

4. The assignee of land on which there is a covenant is in exactly the same 
position as if he were a party to the covenant, in case he had notice of it. 
— Richards v. Revitt, 7 Ch. D. 224. 

5. By an agreement for the purchase of a public-house, the plaintiff agreed 
to assume the lease thereof at a rent named, ‘‘ subject . . . tothe performance 
of the covenants ”’ therein, ‘* such covenants being common and usual in leases 


- of public-houses.’? The said lease contained the clause: ‘* Provided always, 


and these presents are upon this express condition, that all underleases 
and deeds,’”? made during the term, ‘ shall be left with the solicitor . . . of 
the ground landlord, . . . for the purpose of registration by him, and a fee of 
one guinea paid to him” therefor. Then followed a provision for re-entry for 
breach or non-performance of any of the ‘‘ covenants or other stipulations.” 
The jury found this clause was not a ‘‘common and usual covenant.’’ Held, 
that the purchaser was not bound to specific performance, though the said 
clause might not be, in strictness, a ‘‘ covenant.’’ — Brookes v. Drysdale, 
3 C. P. D. 52. 

See LEAsE. 

Coverture. — See CurtEsy. 


CurtTEsy. 

By a will, freehold property was given to C.’s wife, as equitable tenant in 
tail, to her separate use, with restraint on alienation or anticipation of the 
rents and profits. C. was discharged in bankruptcy in 1865; and in 1875 the 
wife executed a disentailing deed, C. joining, and limited the estate to her 
separate use in fee. In 1876, she died, having devised her estates by will to 
her children. The assignee of C. applied for the rents, on the ground that C. 
had a life-interest as tenant by the curtesy, which had passed to the assignee. 
Held, that C. had no curtesy, as the wife had disposed of the estates by will. 
— Cooper v. Macdonald, 7 Ch. D. 288, 
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Damaces. — See Ancient LiGuTs. 
Date or WILL. — See WILL, 3. 
Desr. — See WILL, 3. 
Deep. — See CovENANT, 1; SHELLEY’s CASE. 
Detivery. — See VENDOR’s LIEN. 
DEMURRAGE. 

A cargo was shipped under several bills of lading, one of which, indorsed 
to the defendants, contained the following: ‘‘ Three working-days to dis- 
charge the whole cargo, or £30 sterling per day demurrage.’’ The defendants 
were ready to take their goods out within the time; but, their goods being at 
the bottom, they had to wait for other consignees to remove theirs, so that 
the three days had passed before their goods were out. In a second case, the 
facts were as above; and, in addition thereto, the charter-party provided that 
fourteen days should be allowed for loading and unloading, and ten days for 
demurrage, at £35 a day. One of the several bills of lading was indorsed 
to the defendants, and contained the phrase, ‘‘ paying freight . . . and all 
other conditions, as per charter-party.’’ Held, that in each case the defendants 
were liable for demurrage. — Straker v. Kidd § Co. Porteus et al. v. Watney 
etal., 3 Q. B. D. 223. 

DevIseE. 

1. A testator devised his real estate to trustees, their heirs and assigns, to 
hold to them for the use of B. for life, and afterwards to the use of such children 
of B. as should attain the age of twenty-one years. B. was directed to keep the 
premises in repair during his life. The trustees were empowered to apply the 
income of the portion of any infant devisee for his or her benefit during 
minority, or to pay the income over to such devisee’s guardian, without 
responsibility for its application; and they were empowered to use the prin- 
cipal for the advancement of such infant before his attaining twenty-one, 
if they thought best. B. died leaving four children, one an infant. Held, 
that the trustees took a legal estate in the property; and, whether B.’s life-estate 
was legal or equitable, B.’s children took equitable estates, and, consequently, 
the infant’s estate did not cease on B.’s death during his minority. — Berry v. 
Berry, 7 Ch. D. 657. 

2. Devise to trustees, to the use of testator’s son W. for life, and upon W.’s 
death without issue male to sell and pay the proceeds unto such one or more 
of testator’s *‘ children as might be living at the decease of his said son W., 
without male issue as aforesaid, and the issue of such of his said children 
as might be then dead, leaving issue,’’ such issue to take per stirpes and not 
per capita, The testator died in 1840, and left W. and two other children living 
at his death. W. died in 1876 without issue. One of the other children 
died in 1872, having had two children, one of whom died in 1561, and the 
other is still living. On the question whether the child dying in 1861 
before her parent took under the will, held, that the trust was an original 
gift, and said deceased child took according to the rule that ‘the issue of 
children take without regard to the question whether they (the issue) do 
or do not survive the parent, if any issue survive the parent.’ Dictum of 
Kinperstey, V. C., in Lanphier v. Buck (2 Dr. & Sm. 499), disallowed. — 
In re Smith’s Trusts, 7 Ch. D. 665. 
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3. A testator devised copyholds held of the manors of Y., U., and I., to trus- 
tees, to the use of A. for life, remainder to the trustees to preserve contingent 
remainders, remainder to the use of A.’s children and their or his heirs, 
remainder to testator’s grandson S. for life, remainder to the trustees to pre- 
serve contingent remainders, remainder to S.’s children, the plaintiffs. By a 
custom of the manors of Y., U., and I., the tenant can hold for life only, with 
power to nominate, by will or by deed, his successor or successors; and, if he 
nominates more than one, the survivor may nominate his successor. In a 
codicil, the testator, after stating that it had been found that his said copyhold 
estates were within the manors of U. and L., directed that the trustees should 
hold his said estates situated in those manors for the trusts of the will, so 
far as the customs of said manors would permit. But if the said customs 
forbade the ‘‘ entails ’’ made in the will, then the said A. and his nominees or 
successors should hold the said copyholds according to said customs. A. was 
admitted tenant of the copyhold of Y., and died without issue, having nomi- 
nated the defendant B. his successor. ‘The trustees were never admitted as 
tenants; one of them survived, and was made a defendant in the suit. Heid, 
that, under the will, the trustees, and not A., ought to have been admitted as 
tenants of the copyholds held of Y.; that the limitations in the will were equi- 
table interests, and were valid; and that A., having been admitted as tenant, 
held only as quasi trustee for the parties beneficially interested, and that the 
defendant B. was accountable to the plaintiffs for the rents and profits of the 
copyhold of Y. since her admission thereto. — Allen v. Bewsey, 7 Ch. D. 453. 

4. Devise of thirteen houses, a garden, and a pew in a church to testator’s 
four sons, in equal shares, ‘‘ to have and to hold subject to the following con- 
ditions: It is my will and desire’’ that the houses be not disposed of or 
divided without the consent of the four sons, their heirs or assigns; that the 
garden be sold, if necessary, to meet contingent expenses; that, ‘‘ until the 
before-mentioned distribution is made,’’ the income shall come into one fund, 
and be divided among the sons; that, if there should be no ‘ lawful distribu- 
tion” during the life of the sons, the property should go to their'issue, and if 
any of the sons died without issue, such son’s widow should have the income 
during widowhood, and afterwards ‘it’? should ‘‘ devolve ’’ to the survivors of 
the other sons, i.e. to testator’s grandchildren, their heirs and assigns, share and 
share alike. ‘The four sons were made residuary legatees, absolutely. Held, 
that the sons took absolutely as tenants in common in fee, and the executory 
devise to the children was void. — Shaw v. Ford, 7 Ch. D. 669. 


Director. — See Company, 1, 5. 
Discretion. — See Power.. 
Distripution. —See Perretrurty; WILL, 2. 


DomiciLe. 

J. M., born in Scotland in 1820, went to New South Wales in 1837, and 
earried on the business of sheep farmer. In 1851, he bought land in Queens- 
land, and lived there regularly till four months after his marriage, in 1855. 
After a three years’ visit to England, he lived three months on his land 
in Queensland, then three months at a hotel at Sydney, New South Wales; 
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then in a house there, which he leased on a five years’ lease. Then he built an 
expensive mansion-house at Sydney, in which his family resided till his death 
in 1866. He lived there, except when away in Queensland on business or 
political duties. He died suddenly in Queensland, and at his request was 
buried there. Held, that he had lost his Scotch domicile, and his domicile 
in Queensland, and at his death had his domicile in New South Wales. — 
Platt v. Attorney-General of New South Wales, 3 App. Cas. 336. 
See MARRIAGE. 


DorMANT PARTNER. — See PARTNERSHIP. 


EasEMENT. 

Two houses, belonging respectively to plaintiff and defendant, had stood 
adjoining each other, but without a party-wall, for a hundred years. More 
than twenty years ago, the plaintiffs turned their house into a coach factory, by 
taking out the inside, and erecting a brick smoke-stack on the line of their 
land next the defendants, and into which they inserted iron girders for the 
support of the upper stories of the factory. In excavating for a new building 
on the site of the old one, which the defendants had removed. they left an in- 
sufficient support for the smoke-stack, and it toppled over, carrying the factory 
with it. The defendants were not guilty of negligence in excavating. Held 
(Lush, J., diss.), that the defendants were not liable. — Angus v. Dalton, 3 Q. 
B. D. 88. 

See Ancient LiGuts. 


EquiTaBLE EstaTE. — See Devise, 1, 3. 
Estate Tart. — See Currersy. 
Estopret. — See Company, 4. 

Evipence. — See Contract; NEGLIGENCE; WILL, 1. 
ExcHanGeE, Birt or. — See Bitts anp 
Executory Devise. — See Devise, 1, 4. 
Fact or Law, Question or. — See NEGLIGENCE. 


Factor. 


H., a broker in tobacco, and importer thereof, left tobacco in bond in the K. 
warehouse, receiving in the usual course dock-warrants therefor. He then 
sold the tobacco to plaintiff, a tobacco manufacturer, who, not wishing to pay 
the duty before he needed to use the tobacco, left it in bond in H.’s name, and 
let H. retain the warrants, he being ignorant that such warrants were in prac- 
tice issued. H., having possession of the warrants, pledged a portion of the 
tobacco to the defendants for a loan, and handed them the dock-warrants, 
which they surrendered to the warehouse, receiving new warrants therefor 
in their own name; and they had the goods transferred in the books of the 
warehouse from H.’s name into their own. Of all these transactions the plain- 
tiff was ignorant. Held, that the plaintiff was entitled to the goods free from 
the claim of the defendants. — Johnson v. The Crédit Lyonnais Company. Same 
v. Blumenthal, 3 C. P. D. 32; 8. c. 2 C. P. D. 224; 12 Am. Law Rev. 95. See 
40 & 41 Vict. ¢. 39. 


Fire Insurance. — See Insurance, 1. 
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FIxTuREs. 

A trustee in bankruptcy executed a disclaimer of a lease vested in the 
bankrupt. Held, that he was not entitled, months after the adjudication, to re- 
move the tenant’s fixtures, although he was in possession of the premises. — Ez 
parte Stephens. In re Lavies, 7 Ch. D. 127. 

Foreign ExcuanGe. — See Bitts Nores, 5. 
Fraup. —See Anticipation; Trust, 2. 
Freigut. — See Raitway. 


GUARANTY. 

The wife of C., a retail trader, possessed of property in her own right, gave 
the plaintiff, with whom C. dealt, the following guaranty: ‘‘ In consideration 
of you having, at my request, agreed to supply and furnish goods to C., I do 
hereby guarantee to you the sum of £500. This guaranty is to continue in force 
for the period of six years, and no longer.’’ Held, reversing the decision 
of Fry, J., that the guaranty did not cover sums due for goods supplied 
before its date, but was limited to goods sold after its date to the value of 
£500. — Morrell v. Cowan, 7 Ch. D. 151; s. c. 6 Ch. D. 166; 12 Am. Law 
Rey. 501. 

HusBanp AND Wire. — See CurtEsy; GUARANTY; MARRIAGE, 
Warranty. — See or Lavine. 


INFANT. 

Agreement between the appellants and the respondent, an infant, by which 
respondent was to work for appellants for five years, at certain weekly wages. 
There was a proviso, that if the appellants ceased to carry on their business, or 
found it necessary to reduce it, from their being unable to get materials, or 
from accident, or strikes, or combination of workmen, or from any cause out 
of their control, they could terminate the contract on fourteen days’ notice. 
In an action on this agreement by appellants for loss of service, under the 
Employers and Workmen Act, 1875 (38 & 39 Vict. c. 90), held, that the 
agreement was not in itself inequitable, but its character depended upon 
whether its provisions were common in such labor contracts at that time, upon 
the condition of trade, and upon whether the wages were a fair compensation 
for the infant’s services, — all which circumstances were necessary to the con- 
struing of the contract. — Leslie v. Fitzpatrick, 3 Q. B. D. 229. 


Insunction. — See Covenant, 1. 


INSURANCE. 


1. Plaintiff insured his house, worth £1,500, for £1,600. The Board of Works 
subsequently took the property under statutory power; the price had been 
agreed, and the abstract of title furnished and accepted, when a fire destroyed 
the house. Held, that the dealings between the Board and the plaintiff did 
not affect the contract, and the defendants must pay £1,500, the value of the 
house. — Collingridge v. The Royal Exchange Assurance Corporation, 3Q. B. D. 
173. 

2. Two ships belonging to the same owner collided, and one of them sank 
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and became a total loss. The owner paid into court the amount of tonnage 
liability in respect of the ship in fault, under the provisions of the Merchant 
Shipping Acts. The underwriters on the ship lost claimed to be entitled to 
a portion of this, as they would have been had the ships belonged to dif- 
ferent parties. Held, that their right in such case existed only through the 
owner of the ship insured, and not independently, and as he could not sue 
himself, they could not recover. — Simpson v. Thomson, 3 App. Cas. 279. 


InteENTION. — See DomIcILe. 
INTERNATIONAL CopyriGut. — See CopyriGHt. 
Issur. — See Devise, 2. 
JURISDICTION. — See MORTGAGE. 
Jury. — See or LapinG; NEGLIGENCE. 
LANDLORD AND TENANT. — See Fixtures. 
Lapse. — See BEQuEST. 


LEASE. 


Plaintiff became the owner of a lease of two farms, at a rent of £310 per 
annum. The lease contained, inter alia, a covenant on the part of the lessee not 
to mow meadow-land more than once a year, and not to underlet any part of 
the premises without the consent in writing of the lessor; but such consent 
was not to be withheld if the proposed sub-lessee was a respectable and respon- 
sible person. It was provided, that, if the Jessee should wilfully fail to perform 
the covenants, or if he should become bankrupt, or make a composition with 
his creditors, or if execution should issue against him, the lessor might re- 
enter. Eight years before the expiration of the lease, plaintiff entered into 
negotiations with the defendant, a respectable and responsible person, for an 
underlease of one of the farms, on the terms under which he himself held it; 
and he stated that he paid £220 rent for it. An arrangement was made, 
accordingly, by which defendant was to have possession June 24. Before 
that time, defendant’s solicitors had objected to the above provisions in the 
original lease, and had noted the same on the margin of a draft lease sent, 
them by plaintiff’s solicitors, in pursuance of the arrangement between plain- 
tiff and defendant. They suggested a modification of the original lease. They 
did not object that plaintiff held no separate lease for the farm at the rent 
which he stated he paid. While the negotiations were pending, defendant, 
on June 24, took possession. Subsequently, the modifications not being pro- 
cured, defendant refused the lease; and, in an action for specific performance, or 
for damages, it was held that taking possession was only evidence of a waiver 
of objection to the title, and could be rebutted; that, by not noting objection 
to the plaintiff’s holding no separate lease at £220 rent, defendant had waived 
that; that, if the sub-lessee was a respectable and responsible person, the 
written consent of the lessor to the sub-lease was unnecessary; that the cove- 
nant against mowing meadow-land more than once a year was not an unusual 
covenant; but that the provision for re-entry on bankruptcy, &c., of the lessee 
was unusual, and the defendant was not bound to specific performance, nor 
liable in damages. — Hyde v. Warden, 3 Ex. D. 72. 

See CovENANT, 2, 3; SreciFIC PERFORMANCE, 1, 2. 
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LeGacy. — See BEQUEST. 
Lien. — See ATTORNEY AND CLIENT, 2; VENDOR’s LIEN. 
Lire-Estate. — See Devise, 4. 
LimiTaTION OF LiaBILiry. — See Common CARRIER. 
Loan. — See PARTNERSHIP. 
Marine Insurance. — See INsuRANCE, 2. 
Market. — See SALE. 


MARRIAGE. 


B. and S., Portuguese subjects and first cousins, went through the form of 
ig marriage in 1864 in London, in accordance with the requirements of English 
iy law. Subsequently they both returned to Portugal, and haye never lived 
"4 together. By the law of Portugal, marriages between first cousins are null and 
us void; but the Pope may grant a special dispensation which legalizes such a 
; marriage. Held, reversing the decision of Sir R. Puitirmore, that a petition 


‘ for nullity of the marriage ought to be granted. — Sottomayor v. De Barros, 
zt 3 P. D. 1; s. c. 2 P. D. 81; 12 Am. Law Rev. 99. 
: Marriep Woman.— See ANTICIPATION; CURTESY. 

Master AND SERVANT. — See SHIPPING AND ADMIRALTY. 


MEaAsuRE OF DamMaGeEs. — See ANCIENT LIGHTS. 
B MISREPRESENTATION. — See VENDOR AND PURCHASER. 
F Mistake. — See SpeciFic PERFORMANCE. 


MortTGace. 

4 A company, with power to issue ‘debenture bonds’? and ‘ mortgage 
if bonds,”? having an office in London, and owning land in Florence, issued 
' ‘* obligations,’’ binding themselves, their successors, and all their estate and 
F property, to pay the bearer the sum stated on their face, with interest, in eight 
F years; but reserving the right to call in a certain number of them each year 


by lot. The company afterwards duly mortgaged its property in Florence, in 
the Italian form, to a London bank, with notice of the issue of the ‘ obliga- 
tions.’? On breach of this mortgage, the mortgagees began proceedings at 
Florence, and got an order to sell. The plaintiff, holder of some of the ‘ obli- 
gations,’’ applied for an injunction to restrain the sale. Held, that it was con- 
trary to comity for the court to interfere while proceedings were going on in 
Florence; also, that the ‘‘ obligations ’? were not mortgages, but only bonds, 
and constituted no claim on the land in Florence as against the mortgagee. — 
Norton v. Florence Land & Public Works Co., 7 Ch. D. 332. 
See ATTORNEY AND CLIENT, 2. 


MortMaln. 

i ' A testator bequeathed the sum of £3,000 to the corporation of T., directing 
i £1,000 to be laid out ‘in the erection of a dispensary building, which is so 
urgently needed there,”’ and the remaining £2,000 to be held ‘as an endow- 
ment fund for the said dispensary.”” The corporation already held lands in 
mortmain, upon which it could legally build a dispensary. Held, that the 
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bequest was void under 9 Geo. II. c. 36, as not expressly prohibiting the pur- 
chase of land for the dispensary. — Jn re Cor. Cox v. Davie, 7 Ch. 204. 


NEGLIGENCE. 


Respondent was a third-class passenger on appellant’s underground rail- 
way, and at the G. station three persons got in and stood up, the seats in the 
compartment being already full. The respondent objected to their getting in; 
but there was no evidence that appellant’s servants were aware of it, and 
there was evidence tending to show that there was no guard or porter present at 
the G. station. At the next station, the door was opened and shut, but there 
was no evidence by whom. Just as the train was starting, there was a rush by 
persons trying to get in; the door was thrown open; the respondent partly 
rose to keep the people out; the train started, and he was pitched forward, and 
caught with his hand by the door-hinges to save himself; a porter pushed the 
people away just as the train was entering the tunnel, and slammed the door 
to, and thereby respondent’s thumb was caught and injured. Held, reversing 
the decision of the Common Pleas and of the Court of Appeal, that there was 
no evidence that the injury was occasioned by the negligence of the appellant 
sufficient to go to the jury. It is a question of law for the court to say whether 
there is any evidence of negligence occasioning the injury to go to the jury. 
It is a question of fact for the jury to say what weight shall be given to the 
evidence submitted to them. Brydges v. The North London Railway Co. 
(L. R. 7 H. L. 213) construed. — The Metropolitan Railway Co. v. Jackson, 
3 App. Cas. 193; s. c. L. R. 10 C. P. 49; 2C. P. D. 125; 9 Am. Law Rev. 
713; 12 id. 100. 

See SHIPPING AND ADMIRALTY. 


Next or Kin. — See 2. 
Notice. — See Bitts anp Nores, 4; Covenant, 3, 4. 
Nutuity. — See MarriaGeE. 

OrFiciaL. — See PATENT. 

OriGINAL Girt. — See Devise, 2. 


PANNAGE. 


Pannage is a grant to the owner of pigs to go of right into the wood of the 
grantor, and allow his pigs to eat the acorns and beechmast which fall upon 
the ground. It does not entitle the owner of the right to have the grantor 
enjoined from cutting down the trees, or, a fortiori, from lopping the branches 
to improve the trees. This is the first pannage case to be found in the books. 
— Chilton y. Corporation of London, 7 Ch. D. 562. 


Paro, Evipence. — See WILL, 1. 


PARTNERSHIP. 

Partnership articles were entered into by M. and S., reciting that, under 
section 1 of Bovill’s Act (28 & 29 Vict. c. 86), D. had agreed to lend them 
£10,000, to be invested in the business, subject to the following provisions, 
inter alia, agreed to by all the parties: The capital of the firm is to consist of 
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said £10,000, and such other sums as shall be advanced by any of the parties, 
—all to bear interest at 5 per cent; said £10,000 is advanced as a loan by D, 
under said section of Bovill’s Act, and does not, and shall not, render D. a part- 
ner; M. or 8. only shall sign the firm name; D. shall receive an account-cur- 
rent at the end of each year, and be at liberty to examine the books at any 
time; an inventory shall be taken yearly, and the net profit or loss divided, in 
the proportion of 25 per cent to D., and 374 per cent each to M. and S. In 
case of the death of either M. or S., the business may continue, and the share 
of profits of the deceased partner shall be divided pro rata between D. and the 
other; D. may dissolve the partnership in case his original capital of £10,000 
be reduced more than one-half by losses, or on the death of a partner, and D, 
may demand for himself liquidation of the business. On the death of D., his 
representatives shall not withdraw any of his capital until the termination of 
the present contract; D. may substitute any other person into his rights; and 
M. and S. have the same option with D., ‘* by reimbursing him his capital and 
interest.’’ Under this agreement, D. advanced at different times about £6,000 
more. On the bankruptcy of the firm, he/d, that D. was a partner, and could 
not prove as a general creditor. — Ex parte Delhasse. In re Megevand, 7 Ch. 
D. 411. 
PATENT. 


Three referees were appointed, under an act of Parliament, to inquire into 
the impurities of the London gas, with the right to require the gas companies 
to afford them facilities for their investigations. As a result of their exami- 
nation, the plaintiff, one of the referees, thought he had discovered a method 
of securing greater purity in the gas. The requisite change in the process of 
manufacture was suggested to the defendant company by the referees, and the 
company tried it, with success. The referees made their report, incorporating 
these suggestions and experiments; but the report was withheld from publica- 
tion for a few days, in order to enable the plaintiff to get out a patent for 
his discovery. Held, that when the knowledge acquired by the plaintiff in 
the course of his official investigation was communicated to the other mem- 
bers of the official board, it became public property at once, and the other 
members of the board had no power to consider the information confidential. 
— Patterson v. The Gas Light & Coke Co.,3 App. Cas. 239; s. c. 2 Ch. D. 
812; 11 Am. Law Rev. 288, 


PERIOD TO ASCERTAIN CLass. — See Perretrurty; WILL, 2. 


PERPETUITY. 


Bequest of two hundred and forty shares railway stock, and four-sevenths 
of the residue of testatrix’ property to trustees, in trust to accumulate the 
income until twelve months after the death of B., and then for such of B.’s four 
children as should be living at the expiration of said twelve months, ‘ and the 
issue then living, and who shall attain the age of twenty-one years or marry, 
of any of the said children who shall have died,’’ absolutely. Held, that the 
bequests were void, as contrary to the rule against perpetuities. The gift was 
to a class the members of which might not be ascertained within twenty-one 
years from the death of B. — Bentinck vy. Duke of Portland, 7 Ch. D. 693. 


PLEADING AND PRACTICE. — See NEGLIGENCE. 
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Power. 


Power given to trustees under a will to appoint to the husband of testator’s 
daughter, in case she should marry with their approbation, the income of the 
daughter’s property after her death, during his life, or such part as the trustees 
should think proper. The daughter married before the testator’s death, and 
with his consent. The trustees had, at the daughter’s death, made no formal 
approval of the marriage, and made no appointment. Held, that the husband 
was entitled to a life-interest in the property. — Tweedale v. Tweedale, 7 Ch. 
633. 

See APPOINTMENT. 


Precatory Trust. — See Trust, 1. 


PRINCIPAL AND AGENT. 


It was the custom of the defendant, through his agent S., in the usual course 
of business, to make certain advances on goods shipped by third parties, and 
to draw on the plaintiff for the amount so advanced. In course of business, 
S., as agent, rendered a final account to the plaintiff, and in it charged plaintiff 
with certain advances, which it turned out afterwards had never been made. 
He then drew on the plaintiff for the amount, received the money, and appro- 
priated the amount falsely charged to his own use. Held, that the plaintiff 
could recover the amount from the defendant. — Swire et al. v. Francis, 3 App. 
Cas. 106. 

See Factor. 


Priority. — See ATTORNEY AND CLIENT, 2. 


Prorits AND LossEs. — See PARTNERSHIP. 
Promissory Note. — See Brtts anp Notes, 2, 4. 
Promotion. — See Company, 3. 
Protest. — See Birits anp Notes, 5. 
— See PATENT. 


RaILway. 


By the Railway and Canal Traffic Act (17 & 18 Vict. c. 31, § 2), railway 
companies are forbidden to ‘‘ give any undue or unreasonable preference or 
advantage to or in favor of any particular person or company,”’ in the matter 
of carrying and forwarding freight. Plaintiff had a brewery at B., where 
there were three other breweries. The latter were connected with the M. rail- 
way ; plaintiff’s was not. In order to get some of the freight from the three brew- 
eries away from the M. railway, the defendant railway carried their goods 
from the breweries to their freight depot free of charge, and still made a profit 
on the whole transportation. They made a charge to the plaintiff for the 
same service. Held, that this was an ‘‘ undue preference ’’ within the act, 
and the plaintiff could recover an amount equal to the cost of carting his goods 
to defendants’ depot. — Evershed v. The London & North-western Railway Co., 
3 Q. B. D. 134; s. c. 2 Q. B. D. 254; 12 Am. Law Rev. 103. 

See NEGLIGENCE. 

RATIFICATION. — See Company, 3. 


R5-EXCHANGE. — See Bitts AnD Notes, 5. 
VOL. X11. 48 
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SALE. 


A man brought into market pigs from his infected herd, out of which many 
had died, and had them sold, stating that they were to be taken with all faults. 
Held, that he was not liable in damages to the buyer on whose hands the pigs 
died. — Ward y. Hobbs, 3 Q. B. D. 150; s. c. 2 Q. B. D. 331; 12 Am. Law 
Rev. 104. 

See VENDOR AND PurRCHASER; VENDOR’s LIEN. 


SEAwoRTHINEsS. — See or LApDING. 
Separate Usre.— See Curtesy; Trust, 1. 
SETTLEMENT. — See APPOINTMENT. 


SHELLEY’s CASE. 


The rule in Shelley’s Case applies as well to wills as to deeds. — In re White 
& Hindle’s Contract, 7 Ch. D. 201. 


SHIPPING AND ADMIRALTY. 

L. duly registered as ‘‘ managing owner”’ of a sloop, traded with her for 
some time, employing E. as captain, and paying him regular wages. A verbal 
agreement was then made between them that E. should take the ship where he 
chose, engage the men, and render accounts from time to time to L.; and L. was 
to have one-third of the net profits. While this agreement was in force, and 
while the sloop was discharging a cargo under a charter-party, expressed to be 
between the charterers and E., ‘‘ master, for and on behalf of the owners”? of 
the sloop, she, through the negligence of E., caused damage to the plaintiff's 
ship. Held, that L. was responsible, as well as E., for the negligence of E. 
— Steel v. Lester & Lilee, 3 C. P. D. 121. 

See or Lapinc; DEMURRAGE. 


Soricrtor. — See ATTORNEY AND CLIENT. 
Speciric Bequest. — See BEQuEst. 


SpeciFic PERFORMANCE. 


1. Defendant agreed to purchase the lease of a house, ‘‘ subject to the 
approval of the title ’’ by his solicitor. Held, that disapproval of the title, on 
reasonable grounds and in good faith, by the purchaser’s solicitor, released 
the purchaser from the obligation to specific performance. The stipulation is 
different from that implied in a usual contract to purchase, that the vendor 
shall make a good title. — Hudson v. Buck, 7 Ch. D. 683. 

2. Plaintiff made a tender for the lease of a farm at £500 rental, mention- 
ing the farm by name, and two different lots, which he meant to include in it, 
which amounted in all to about 250 acres. Defendant’s agent did not look 
to see what lots were specified in the plaintiff’s offer, but took it for granted 
that they were the same as those specified in another offer from one A., which 
he had just before opened, that being an offer for said farm, excluding one of 
said lots, and thus containing about 235 acres. The agent also said that he 
intended to let the said farm as containing 214 acres only, that being the 
quantity it contained, excluding the two additional lots; and he offered to 
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grant a lease of 214 acres at £500 rent, the other two lots having been already 
let to other parties. Held, that a lease for 214 acres should be granted at a 
rent reduced from £500, in the proportion of 214 to 235. — McKenzie v. Hesketh, 
7 Ch. D. 675. 

See Covenant, 5; LEASE. 


SratuTe. — See Construction, 1, 2. 
SuB-LEASE. — See LEASE. 
SynpICcATE. — See Company, 2. 
Tramway. — See ConTrRAct. 


Trust. 

1. A testatrix left her property to her sister, and attached to it a precatory 
trust that the latter should leave it to K.’s ‘‘ children, John, Sophia, and Mary 
Ann.” Held, that, in executing the trust, the sister could limit the shares 
of the daughters to their separate use. —Willis v. Kymer, 7 Ch. D. 181. 

2. A sale and adjustment of a testator’s property was made by trustees, 
under a decree of court, and years afterwards, some of the residuary legatees, 
being minors, brought a bill by their next friend to have the sale set aside, 
on the ground that the adjustment was improper, and brought about by the 
fraud of one of the trustees. The bill was dismissed on its merits. Held, 
that as the minors’ next friend could not respond in costs, the trustee charged 
with fraud, who appeared and defended, was entitled to costs out of the 
estate, as he had defended that, as well as his own character. —Walters v. 
Woodbridge, 7 Ch. D. 504. 

3. Two trustees advanced money to A., a builder, on security of land pur- 
chased by A. of B., the defendant and one of the trustees, and which A. had 
built upon. The money was used partly to pay for the land, and partly to 
repay other sums which A. owed B. The plaintiff, the other trustee, knew that 
A. and B. had had business relations. A. went into bankruptcy; and the plain- 
tiff filed a bill against B., his co-trustee, alleging that the security was insuffi- 
cient, and asking that the property be sold, and that the defendant be held to 
make up the deficiency. Refused. — Butler vy. Butler, 7 Ch. D. 116; 8. c. 
5 Ch. 554; 12 Am. Law Rev. 107. 

See Devise, 1, 3; Power. 


UnpvERWRITER. — See INSURANCE, 2. 


VENDOR AND PURCHASER. 

The plaintiff purchased a piece of property, had the title examined by his 
solicitor, was advised that it was good, and completed the purchase. He sub- 
sequently discovered that certain parties were entitled to the flow of water 
through an underground culvert, the existence of which he was not informed 
of, and had not discovered in examining the title. Held, that, after the execu- 
tion of the conveyance and completion of the purchase, he could not obtain 
compensation for such defect. — Manson v. Thacker, 7 Ch. D. 620. 

See Composition; COVENANT, 5; SpeciIFIC PERFORMANCE, 1. 


DIGEST OF THE ENGLISH LAW REPORTS. 


Venpor’s LIEN. 


The respondents purchased of the appellants, at various times between 
Feb. 13 and June 1, 1876, parcels of tea imported by the latter, and lying in a 
bonded warehouse kept by them. At each transaction, a warehouse warrant, 
indorsed in blank, was given the purchasers by the appellants, stating that the 
tea had been warehoused by the appellants Jan. 1, 1876. Subsequently the 
appellants added to the blank indorsements the name of the respondents, 
thus making the goods deliverable to the respondents’ order alone. Ware- 
house rent was charged by the appellants from Jan. 1, 1876, to the delivery of 
each lot, and paid by the respondents. The latter having become bankrupt 
before their notes given for the tea were paid, the appellants claimed a ven- 
dor’s lien on the tea sold to the respondents and remaining in their warehouse. 
Held, that there had been no delivery, and the lien was good. — Grice y, 
Richardson, 3 App. Cas. 319. 


Vestep InterREst. — See WILL, 5. 
Vorr. — See Company, 5. 
Warver. — See Covenant, 1; LEASE. 
WarEHOUSEMAN. — See VENDOR’s LIEN. 
Warranty. — See or Lapine. 


WILL. 


1. A testator left £600 to the children of his daughter by any other husband 
than ‘* Mr. Thomas Fisher of Bridge Street, Bath.’? At the date of the will 
there was a Thomas Fisher living in Bridge Street, Bath, who was married 
and had a son, Henry Tom Fisher, who sometimes lived with his father, and 
who had paid his addresses to the daughter, and, after the testator’s death, 
married her. On the question whether their child was entitled to the £600, 
held, that evidence of the above facts was admissible to show who was meant 
by the testator. — In re Wolverton Mortgaged Estates, 7 Ch. D. 197. 

2. C., by will, gave £12,000 in trust for his four daughters; as to £3,000 
thereof to his daughter S. for life, and at her death to her children then living. 
If she left no child, the income was to be paid to the other daughters then 
living, and to the survivor or survivors; and, after the decease of the last sur- 
viving daughter, the £3,000 to be paid to the child or children of such last sur- 
viving daughter, and, if there were no such children, the same was to ‘* be paid 
to such persons as will then be entitled to receive the same as my next of kin,” 
under the Statute of Distributions. A similar provision was made as to the 
share of each of the other daughters. §. died leaving issue. The other 
three daughters subsequently died without issue. On the application of the 
personal representative of the last survivor, held, reversing decision of Bacon, 
V. C., that the time to ascertain the class of next of kin was the death of the 
testator, not the death of the last surviving daughter. — Mortimer vy. Slater, 
7 Ch. D, 322. 

3. A testator recited that his son had become indebted to himself in vari- 
ous amounts, describing them, and bequeathed to the son said amounts, and 
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released him from payment thereof, and of ‘all other moneys due from him 
to”’ the testator. By a codicil, he released to the son another sum, which the 
son had misappropriated after the date of the will. At the testator’s death 
the son was indebted to him in other sums incurred after the date of the cod- 
icil. J/eld, reversing the decision of Mautns, V. C., that the will must speak 
from the testator’s death, and the release applied to all debts incurred before 
that time. Everett v. Everett, 7 Ch. D. 428; s. c. 6 Ch. D. 122; 12 Am. Law 
Rev. 513. 

4. Testator left his property in trust for his children, the shares of the 
sons to be paid them at the age of twenty-five, those of the daughters to be 
settled to their separate use for life, remainder in trust for their issue. Then 
followed this clause: ‘* And in case of the death of my said daughters or of 
any of my sons before they shall attain their respective ages of twenty-five 
years, or of such of them as shall not have received his or their share or 
respective shares of and in my estate, for the reasons aforesaid, without 
lawful issue, or having such, and they shall happen to die, being a son or sons, 
before he or they shall have attained the age of twenty-five years, or being a 
daughter or daughters, before the age of twenty-one years or marriage, then and 
in such case I do hereby will and direct that the share or shares of him, her, or 
them so dying shall go and be divided equally between my surviving children, 
and be paid to them or applied to their uses in such manner as his or their 
original shares are hereby directed to be paid and applied, . . . according to 
the true intent and meaning of my will.’’ The testator left three sons who at- 
tained the age of twenty-five, and three daughters, who all married and attained 
to the age of twenty-five. Two daughters died leaving issue still living. One 
son died unmarried, and one leaving issue still living; then the third daughter 
died without issue, and finally the third brother died. On a petition for the 
payment of the share of the third daughter to the persons entitled, held, revers- 
ing the decision of the Master of the Rolls, that ‘‘ surviving children *’ meant 
‘other children,’’? and that the share in question was to be divided into 
fifths, and paid, one-fifth each, to the issue or personal representatives of 
the two sisters and three brothers of the deceased. — Lucena v. Lucena, 7 Ch. 
D. 255. 

5. A testator directed his trustees to hold a fund in trust ‘‘for my child (if 
only one), or for all my children (if more than one), in equal shares, and so 
that the interest of a son or sons shall be absolutely vested at the age of twenty- 
one years, and of the daughter or daughters at that age or marriage.’’ Held, 
that these interests were at the testator’s death vested, though subject to 
be divested in certain events. — Armytage v. Wilkinson, 3 App. Cas. 355. 

See ApporinTMENT; Bequest; Devise, 1, 2, 3, 4; MorrmMarn; PeEr- 
PETUITY; PowreR; SHELLEY’s Case; Trust, 1. 


Winxpinc Up. — See Company, 1. 


Worps. 
** Do, Permit, Suffer.” — See Ancient LiGuts. 
Just and Reasonable.’? — See Common CARRIER. 
“ Leaving Issue.’? — See Devise, 2. 
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‘* Obligations.’ —See MortGace. 
At, and From.’? — See Construction, 1. 
**Paintings.’? — See ConsTRucTION, 2. 
Private Residence.’”? — See COVENANT, 1. 
Surviving Children.”? —See W111, 4. 
Undue Preference.’? —See 
** Vested.”? —See 5. 
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SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from the 
following volumes of State Reports: 58 Georgia; 28 Grattan (Virginia) ; 74 
Illinois; 56 Indiana; 45 Iowa; 28 and 29 Louisiana Annual; 122 Massachu- 
setts; 12 Nevada; 67 New York; 11 Rhode Island; 47 Texas (Civil Cases); 
2 Texas Court of Appeals (Criminal Cases);1 and 42 Wisconsin; also from 
95 United States. ] 

Account Statep.—See INTEREsT. 
ACKNOWLEDGMENT. — See Norary. 


ACTION. 


1. Plaintiff, being injured by reason of the accumulation of snow on a 
sidewalk, sued S., the owner of the adjoining estate, who was bound by city 
ordinance to remove the snow. Held, that he could not recover. — Heeney 
vy. Sprague, 11 R. I. 456. 

2. In an action against a city, the declaration averred that the defendants 
licensed one J. S. to exhibit in the streets wild animals, to wit, two large 
cinnamon-colored bears, whereby the street was obstructed, and plaintiff's 


horse frightened and rendered unmanageable, and plaintiff’s wife injured. 
Held, good on demurrer. — Little v. Madison, 42 Wis. 643. 

3. Plaintiffs insured the life of J. S., who was wilfully killed by defend- 
ant, and plaintiffs paid the insurance. Held, that they could not recover over 
against defendant. — [Mobile Life] Ins. Co. v. Brame, 95 U. S. 754. 

See Conriict or Laws; EaseMent, 3; MortGaGe; Municipan Cor- 
PORATION, 1, 2,3; Norary; Nuisance; Rrparran Owner, 1, 2. 


ADMINISTRATION. — See EXECUTOR. 


ADMIRALTY. 
A contract for wharfage is a maritime contract, and within the admiralty 
jurisdiction. — Ex parte Easton, 95 U. 8. 68. 
ApvERSE Possession. —See Tax, 3. 
Acrent. — See ALTERATION; CHECK, 2; CorPORATION, 1; INSURANCE 
(Lire), 1; INTEREsT. 


ALIEN. 

The treaty between the United States and Switzerland declares, that in case 
real estate in one country shall fall to a citizen of the other, who, on account 
of alienage, could not be permitted to hold such property in the State or can- 
ton where it is situated, there shall be accorded to such heir ‘such time as 


1 The double system of Texas Reports is explained in the January number of this 
Review, ante, p. 412. 
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the laws of the State or canton will permit ’’ to sell such property, and he 
shall be at liberty to export the proceeds thereof. Held, that the effect of the 
treaty was by its terms contingent on State legislation; and that in the absence 
of such legislation the heirs of a deceased alien had no rights as against the 
State claiming by escheat. (Curist1an, J. dissenting.) — Hauenstein y. 
Lynham, 28 Gratt. 62. 

See Citizen. 


ALTERATION OF INSTRUMENTS. 

A promissory note was indorsed by defendant before it was negotiated; 
afterwards, the maker, without defendant’s assent, and at the request of the 
payees, to whom he gave the note for his own debt, added the word ‘ agent ” 
to his signature. In the absence of evidence that his principal was accus- 
tomed to pay notes drawn in this form, held, that the alteration was imma- 
terial, and, therefore, that defendant was not discharged. — Manufacturers’ 
Bank v. Follett, 11 R. I. 92. 

See Cueck, 2. 


AMENDMENT. 


A surviving partner and the administrator of his deceased partner brought 
an action, declaring for goods sold and money lent by them, and made an 
attachment, which was dissolved by giving bond with sureties ; afterwards, the 
surviving partner amended by striking out the administrator as a party, and 
declaring anew for goods sold and money lent by the partnership, and by 


himself as surviving partner, in winding up the business. Held, that the 
sureties on the bond were discharged. (Haw ey, C. J. dissenting.) — Quil- 
len v. Arnold, 12 Nev. 234. 


AppEeAL. — See BANKRUPTCY, 1. 


APPLICATION OF PAyMmeENTs. — See Bitts anp Notes, 3. 


ARREST. 


An inhabitant of another State who had voluntarily attended a committee 
of the legislature, to testify to a claim of his against the Commonwealth, was 
held protected from arrest on civil process while returning. — Thompson’s 
Case, 122 Mass. 428. 


ASSAULT. 

Indictment for assault and battery. Defence, that the prisoner, as master 
of a public school, moderate castigavit the prosecutor, as an unruly pupil in the 
same. Jeld, a good defence, though the prosecutor was not entitled by law 
to attend the school; for, if he attended it, though wrongfully, he was subject 
to its discipline. — State v. Mizner, 45 Iowa, 248. 

AssiGNMENT. — See InsurANCE (Lire), 2. 
ATTACHMENT. — See AMENDMENT; OFFICER. 
ATTORNEY. — See Evipence, 2. 

Avuprtor. — See ConstiruTIONAL Law (Strate), 3; Divorce, 2. 
Bank. — See Cueck, 1, 2; Conriict or Laws; NATIONAL Bank. 
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BANKRUPTCY. 


1. Defendant appealed from a judgment against him, and gave bond with 
surety to prosecute the appeal, and afterwards became bankrupt. Held, that 
the appeal should not be dismissed, but that plaintiff might have the judg- 
ment affirmed, if not erroneous, and hold the surety on the bond. —Wheeless 
y. Fisk, 23 La. Ann. 731. [It does not appear from the report what was the 
extent of the surety’s liability on the bond.] See also Serra v. Hoffman, 29 
La. Ann. 17. 

2. A creditor of a bankrupt does not, by consenting to a resolution for a 
composition under the statute, release a person liable as surety for the same 
debt. — Guild v. Butler, 122 Mass. 498. 

3. An executor improperly sold assets of the estate at an undervalue. A 
bill was afterwards filed against the purchaser to compel him to make up the 
deficiency, to which he pleaded a discharge in bankruptcy. There being no 
evidence of actual fraud by the purchaser, held, that the claim was not a 
debt created by his fraud, within the meaning of the Bankrupt Act, and, 
therefore, that the discharge was a good bar to the bill. — Neal v. Clark, 95 
U. S. 704; reversing s. c. 25 Gratt. 642. 

Battery. — See AssavLt. 
BeTTERMENT. — See Tax, 2. 


Britt oF Lapine. — See Carrier, 1. 


Bitts anp NOTEs. 


1. On the day when a promissory note fell due, the indorsers wrote on it, 
‘We hereby waive protest on this note, and hold ourselves responsible for the 
payment of the same, which is hereby extended thirty days.’’ Held, that 
neither protest nor notice, at the expiration of the thirty days, was required 
to charge the indorsers. — Blane v. Mutual Bank, 28 La. Ann. 921. 

2. Two promissory notes being due and unpaid at several times, and the 
indorser of both having deceased testate, notice was given to the person named 
as executor in his will, who had, at the time the first note fell due, presented 
the will for probate, but, before the second note was due, had renounced the 
executorship, and a special administrator had been appointed; but no public 
notice had been given of the latter’s appointment. Held, that the notice was 
sufficient as to the first note, but not as to the second. — Goodnow v. Warren, 
122 Mass. 79. 

3. A bill of exchange, indorsed ‘‘ Pay A. or order on account of B.,’’ was 
sent by A. to his correspondent C., and paid to C. by the drawees. A. failed 
about an hour before this payment, in debt to C., and his failure was known 
about an hour after the payment. C. applied the payment to reducing his 
claim against A. In an action against him by B. to recover the amount of 
the payment, held, that the indorsement was notice that B. was the real owner 
of the bill; that C., not having paid the money to A. before notice of his fail- 
ure, could not apply it afterwards to his claim against A.; and that B. was 
entitled to recover. — Blaine v. Bourne, 11 R. I. 119. 

See ALTERATION; ILLEGAL Contract; Limitations, STATUTE OF; 
SET-oFF. 


q 
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Bonp. — See AMENDMENT; GUARANTY, 2. 
Beurpven or Proor. — See OrFricer. 
Buriat. — See Way. 

By-Law. — See ConstiTuTIoNAL Law, 4. 


CARRIER. 

1. A bill of lading which stipulated that the carrier would transport the 
goods without transfer, in cars owned or controlled by him, contained also a 
clause exempting him from liability for loss by fire. The goods while in 
transitu were unloaded, and while awaiting reshipment were destroyed by 
fire. Held, that the carrier was liable. — Robinson y. Merchants’ Despatch 
Transp. Co., 45 Iowa, 470. 

2. The owner of a patent car-coupling, who was negotiating for its use by 
a railway company, went, at the request of the company, and in their cars, to 
see one of their officers about the matter, the company giving him a free pass, 
on the back of which were printed conditions exempting the company from 
any liability for injury by negligence of their servants or otherwise; and on 
the passage was injured through the company’s negligence. Held, that the 
pass was given for a consideration; that he was therefore a passenger for hire, 
and not barred, by the conditions of the pass, of his remedy against the com- 
pany. —[Grand Trunk] Ry. Co. v. Stevens, 95 U. S. 655. 

See ConsTITUTIONAL Law, 5, 12; DamaGes, 3. 


CremMETERY. — See Way. 
CHARTER. — See CorPoRATION, 3, 4. 


CuHaATTEL MortGaGeE. 

Under a mortgage of personal property to be afterwards acquired, the mort- 
gagee takes no title, valid at law, to the property when acquired, even as 
against the mortgagor, unless he takes possession of it. — Williams v. Briggs, 
11 R. I. 476. But if he takes possession of it, with the mortgagor’s assent, he 
has a good title without further conveyance, even against attaching creditors 
of the mortgagor. — Cook v. Corthell, 11 R. I. 482. 

See Sup. 

CHECK. 


1. The holder of a check procured it to be certified by the bank on which 
it was drawn, and then indorsed it to another person. Held, that the latter 
might still hold his indorser, as well as the bank. — Mutual Bank v. Rotgé, 28 
La. Ann, 933. 

2. The holder of a check brought it tothe bank on which it was drawn, 
and asked to have it certified, expressing doubt whether it was genuine in all 
respects. The teller certified it, and said it was correct in every particular. 
In fact, the signature was genuine, but the body of the check had been altered. 
Held, that the legal effect of certification was only to warrant the signature; 
that evidence that it was understood, by the custom of merchants, to warrant 
any thing more was inadmissible; that the teller had no authority to warrant 
any thing more; and that his act in doing so did not bind the bank. — Security 


SELECTED DIGEST OF STATE REPORTS. ve vi 


Bank v. Nat. Bank of the Republic, 67 N. Y. 458. But see Louisiana Bank v. 
Citizens’ Bank, 28 La. Ann. 189, contra. 
See INDICTMENT. 
CiTIzEN. 

A citizen of the United States, while residing in Canada, served in the 
militia, in the war of 1812, but on compulsion, and not voluntarily, and re- 
ceived pay for his service. Held, that he did not lose his citizenship. — State 
y. Adams, 45 Iowa, 99. : 


Common Carrier. — See CARRIER. 
Composition. — See BANKRUPTCY, 2. 
CONFEDERATE Money. — See Money. 

ConFISCATION. — See PARDON. 


ConFLicT OF FEDERAL AND STATE AUTHORITY. 


No suit is maintainable in a State court to restrain the levy of an execution 
issuing out of an United States court; but semble, that the party grieved has 
in such case a remedy in the latter court, without regard to his citizenship. — 
Chapin v. James, 11 R. I. 86. 


ConFLicT or LAws. 


An action brought by an Iowa corporation against a national bank estab- 
lished in that State, to recover the penalty imposed by act of Congress (13 Sts. 


at Large, 108; Rev. Sts. § 5198), for taking usury, held, not sustainable in 
the courts of Illinois. — Missouri River Telegraph Co. v. First Nat. Bank of 
Sioux City, 74 Ill. 217. 

See Divorce, 1, 3; JurispicT10on; Speciric PERFORMANCE. 


CONSIDERATION. — See INTEREST. 


CONSTITUTIONAL Law. 


1. By consent of the owner of land, the United States government erected 
buildings on the land, and used them for public purposes. Held, that the 
State could tax neither the buildings nor the land at its improved valuation, 
but only the land as unimproved. — Andrews v. The Auditor, 28 Gratt. 115. 

2. A statute of Virginia, passed in 1873, empowered courts and juries, in 
all actions on contract, where the cause of action accrued before April, 1865, 
to remit interest on the debt during the whole or any part of the period from 
April, 1861, to April, 1865 (being the time of the war). Held, unconstitu- 
tional. — Roberts v. Cocke, 28 Gratt. 207; Cecil v. Deyerle, ib. 775; Kent v. 
Kent, ib. 840. 

3. A statute enacted that no vendor’s lien, unless recorded, should be en- 
forced against a purchaser from the vendee. Held, that the statute could not 
be construed to impair liens existing before its passage. (Servers, C. J. 
dissenting.) — Jordan v. Wimer, 45 Towa, 65. 

4. A city on the Mississippi River, having built wharves on the river, by 
ordinance imposed wharfage dues on all vessels, in proportion to their tonnage, 
moored within the city limits. Held, that such dues might constitutionally be 
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levied at least on vessels moored to the wharves. (Srevers, C. J. dissenting.) 
— Keokuk v. Keokuk Northern Line Packet Co., 45 lowa, 196. Affirmed by 
the Supreme Court of the United States, 95 U. S. 80. 

5. A State statute requiring railroads connecting with a road outside the 
State to transfer freight and passengers at a point within the State, held, 
unconstitutional, as a regulation of commerce. (Beck, J. dissenting.) ~ 
Council Blugjs vy. Kansas City, St. Jo., § Council Blugis R. R. Co., 45 Towa, 
338s 

6. A State statute incorporated a company to convert an unnavigable into 
a navigable stream, with power to levy a toll on vessels passing through the 
stream. Held, constitutional. — Carondelet Canal Co. v. Parker, 29 La. Aun. 
430. 

7. Astatute imposing a license tax on travelling merchants or agents who 
go from place to place soliciting orders for goods, held, constitutional. — Ez 
parte Robinson, 12 Nev. 263. 

8. By statute, the bodies and estates of stockholders in companies were 
liable to be taken on execution for the debts of the companies. While a stock- 
holder was imprisoned on execution for a debt of the company, the statute was 
repealed; and it was enacted that no person should thereafter be imprisoned 
or continued in prison on execution for the debt of a corporation in which he 
might be a stockholder. Held, that the latter statute was constitutional, and 
that the prisoner was entitled to be discharged. (Durree, C. J. dissenting.) 
— Ex parte Penniman, 11 R. I. 333. 

9. A State commissioner to the United States Centennial Commission was 
afterwards chosen a presidential elector from his State. Held, (1) that he 
was ineligible to the latter office, as he already held an “ office of trust,” 
within the meaning of the Constitution; (2) that he could not take the office 
of elector, even if he resigned that of commissioner; (3) that his not taking the 
office of elector was not a ‘‘ declining ”’ of such office, so as to authorize a new 
choice under a statute providing therefor, ‘ if any elector chosen shall decline,” 
for a man cannot decline till he is chosen, nor be chosen till he is eligible; (4) 
that his disqualification did not result in the choice of the candidate having 
the next highest number of votes, but in a failure to elect. — In re Corliss, 11 
R. I. 638. 

10. A State statute taxed all persons selling spirits, wine, or beer at re- 
tail; provided, that the law should not be extended to persons selling wine or 
beer made in the State. Held, that the statute, as it stood, was unconstitutional, 
and (GouLp, J. dissenting) that the proviso could not be rejected, leaving the 
residue in force. — Higgins v. Rinker, 47 Tex. 393. 

11. A State statute prohibiting the introduction of Texas cattle into the 
State at certain seasons, held, unconstitutional, as a regulation of commerce. — 
[Hannibal & St. Jo.] R. R. Co. v. Husen, 95 U. 8, 465. 

12. A State statute, requiring those engaged in the transportation of pas- 
sengers among the States to give to all persons travelling within the State, 
without distinction of race or color, equal privileges in their conveyances, held, 
unconstitutional, as a regulation of commerce. — Hall vy. De Cuir, 95 U.S. 485; 
reversing s. c. 27 La. Ann. 1. 

See ALieEN; Corporation, 3, 4; Divorce, 3. 


R 
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ConsTITUTIONAL Law (State). 


1. By the Constitution of Virginia, no one who takes part in a duel shall be 
allowed to hold any office. Held, that any person committing the offence 
might be removed from office by quo warranto, without a previous conviction 
of the offence in a criminal court. — Royall v. Thomas, 28 Gratt. 130. 

2, A law empowering judges to suspend sheriffs from office for neglect of 
duty, the General Assembly having by the Constitution exclusive power to re- 
move sheriffs, held, constitutional. — State v. Richmond, 29 La. Ann. 705. ° 

3. A statute making the report of an auditor appointed in an action at law 
prima facie evidence to the jury upon such matters as are referred to him, held, 
constitutional. — Holmes v. Hunt, 122 Mass. 505. Contra, Francis v. Baker, 11 
R. I. 103. 

4. By the Constitution, the legislature may require the opinion of the 
Supreme Court, ‘‘ upon important questions of law, and upon solemn occasions.” 
The legislature asked the opinion of the court whether a judge of a certain 
court did, or did not, by the Constitution, vacate his office by taking a seat in 
the legislature. The court prayed to be excused from answering, on the 
ground that the question affected private rights, which might come before it 
judicially, and ought not to be passed upon without a trial. — Answer of the 
Justices, 122 Mass. 600. 

5. A town made an irregular assessment of taxes; a statute was afterwards 
enacted to confirm it; but in the mean time a constitutional amendment had 
taken away from the legislature the power to enact special laws for assessment 
of taxes. Held, that the statute was unconstitutional. — Kimball v. Rosendale, 
42 Wis. 407. 

See DamaGes, 1; Evipencre, 2; Homesteap; INJUNCTION ; JUDGE; 
MunicrpaL Corporation, 4. 


Contract. — See ApmMIrRALTY; Carrier, 1, 2; ConstituTionaL Law, 
2, 3; Corporation, 3, 4; GuARANTY; ILLEGAL Contract; INTEREST; 
Moxey; SpeciFic PERFORMANCE; Tax, 2; War. 


CoRPORATION. 


1. A stockholder was refused permission to examine the books of the cor- 
poration. Held, that the corporation was compellable by mandamus to allow 
an inspection by the stockholder’s agent, as well as by himself. (Howe. and 
Morean, JJ. dissenting.) — State v. Bienville Oil Works Co., 28 La. Ann. 
204. 

2. A corporation entered into a partnership with an individual, to be de- 
termined at will by the corporation. Nothing in the name or charter of the 
corporation indicated the business to be done by it, and all its stock was held 
by one person. Held, that the contract of partnership was not ultra vires. — 
Allen v. Woonsocket Co., 11 R. I. 288. 

3. Provisions of a charter of incorporation, as to service of process on 
the corporation, relate only to the remedy, and may constitutionally be re- 
pealed, and are repealed by a subsequent general law making other provision 
for service of process on corporations. — [Cairo § Fulton] R. R. Co. v. Hecht, 
95 U. S. 168; affirming s. c. 29 Ark. 661. 
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4. A State chartered a bank, providing that the bank should “ pay to the 
State an annual tax of one-half of one per cent on each share of the capital 
stock subseribed, which shall be in lieu of all other taxes.’’ J/eld, that a sub- 
sequent statute, taxing the stock in the hands of the stockholders, was uncon- 
stitutional. (Ciirrorp, Fiecp, and Strone, JJ. dissenting.) — Farrington 
v. Tennessee, 95 U. S. 679. See also New Jersey v. Yard, ib. 104. 

See ConstituTionAL Law, 8; Devise; Execution; Sprciric Per- 
FORMANCE; Tax, 1. 

CovENANT. 

1. Plaintiff entered into possession of land under a deed from defendants, 
wherein they covenanted that they were seised in fee; whereas, in truth, they 
had an estate pur auter vie, and no more. Held, that the covenant was broken. 
— Frazer v. Peoria County, 74 Ml. 282. 

2. Held, also, that plaintiff might, on tendering a reconveyance, recover the 
consideration paid by him with interest, and taxes paid by him, deducting the 
rents and profits which he had or might have received. — Jb. 

Law. — See AssauLt; Evipence, 2; FuGITIvE FROM JUSTICE; 
INDICTMENT; JUDGE; JUDGMENT, 1; Jury; Larceny; New TRrIAt; 
Parvon; Time; VARIANCE. 

DAMAGES. 


1. Where an act was punishable as a criminal offence, he/d, that, in a civil 
action to recover damages for the same act, exemplary damages were got re- 
coverable, by reason of the constitutional principle that no one shall be twice 
punished for the same offence. — Koerner vy. Oberly, 56 Ind. 284. 

2. A traveller, injured by reason of an obstruction in a highway, brought an 
action against the town in which the way was situate; and the town notified 
the person who had made the obstruction, and requested him to defend the 
action, which he failed to do, and judgment was recovered against the town. 
Held, that the town might recover over against the person so notified, not only 
the amount of the judgment, but the reasonable expense of defendipg the 
action, including counsel fees. — Westfield v. Mayo, 122 Mass. 100. 

3. A passenger on a railroad being unable to find a seat, except in the 
smoking-car, or in a car reserved for ladies, entered the latter peaceably, not 
being forbidden by any one; and a brakeman afterwards, while the train was 
moving, and without requesting the passenger to depart, ejected him from the 
car, using no more force than was necessary for that purpose. The conductor 
of the train was informed of the facts; and the passenger afterwards sued the 
railroad company, who, after service of process in the action, retained and pro- * 
moted the brakeman in their service. Held, that they were liable in exemplary 
damages if they ratified their servant’s act, and that the evidence warranted 
a finding that they did ratify it. —Bass v. Chicago & N. W. Ry. Co., 42 Wis. 
654. 

See Covenant, 2; INsuRANCE (FirRE), 6; Master anp Servant, l. 

DEED. 


Land was conveyed by deed to ‘“* Thomas Barnett & Bro.’ Held, that the 


whole legal estate vested in Thomas Barnett. — Barnett y. Lachman, 12 Nev. 
361. 


See Estopre.. 


§ 
§ 
q 


SELECTED DIGEST OF STATE REPORTS. 751 


Devise anp LeGacy. 

Stock in a company was bequeathed for life, with remainder to several per- 
sons, some of whom were also residuary legatees, and others were not. Pending 
the life-estate, the company increased its capital, giving a new share to the 
holder of each old one, on making a certain payment. The executor took new 
shares, equal to the number already held by him, and paid for them out of the 
estate. eld, as between the special and the residuary legatees, that the for- 
mer was entitled to so much of the value of the new shares as grew out of the 
accumulated profits of the company. — Bushee v. Freeborn, 11 R. I. 149. 


Divorce. 

1. A statute of Utah Territory authorizes the granting of divorces to per- 
sons who are not, but wish to become, residents of the Territory. Held, that 
a divorce granted under this statute was of no validity outside the Territory. 
— Hood v. The State, 56 Ind. 263. 

2. By statute, suits for divorce are to be heard in open court. Held, that 
such a suit could not be referred, even by consent of parties. — Hobart v. Hobart, 
45 Iowa, 501. 

3. A citizen of Massachusetts went into Maine, acquiring no domicil there, 
for the purpose of obtaining, and did fraudulently obtain, a divorce for a cause 
occurring in, but not a cause of divorce by the law of, his own State; his wife 
had gone té New York, and there continued. Held, (1) that the court in Maine 
had no jurisdiction; (2) that its decree, though reciting facts sufficient to 
give jurisdiction, was not entitled to full faith and credit in Massachusetts; 
(3) that the husband’s domicil remaining in Massachusetts, the wife might 
sue for a divorce there, though not residing there herself. — Sewall v. Sewall, 
122 Mass. 156. 

See HusBanp AnD WIFE. 


Domicit. — See Divorce, 1, 3. 


Dower. 

A man conveyed land with a mill on it; afterwards the mill was burnt: he 
died, and the mill was rebuilt; and his wife claimed dower in the land. Held, 
that she should have it according to the value of the land when the dower 
should be assigned, less the amount by which its value was increased by 
rebuilding the mill. — Westcott v. Campbell, 11 R. I. 378. 


EasEMENT. 

1. Land was sold, with a house on it having windows overlooking ad- 
jacent land of the grantor. Held, that the grantor could not obstruct the 
windows if they were necessary to give light and air to the house; otherwise, 
if sufficient light and air could be derived from other windows opened, or 
which might conveniently be opened, elsewhere in the house. — Turner v. 
Thompson, 58 Ga. 268. 

2. No easement of light and air can be acquired by prescription in Indiana. 
— Stein v. Hauck, 56 Ind. 65. 

3. Defendant dug a pit on, and removed soil from, the land of another, for 
his own benefit, and with the owner’s license; and, by the operation of natural 
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causes, plaintiff’s adjoining land fell into the pit. J/eld, that defendant wag 
liable, without proof of negligence, for the injury to plaintiff’s land in itg 


natural state, but not for injury to structures on it. — Gilmore vy. Driscoll, 122 
Mass. 129. 


See Way. 


Exection. — See ConstitutionaL Law, 9; Mvunicirat Corporation, 4; 
Vorer. 
EMINENT Domain. — See RiparraAn Owner, 1, 2. 
Equity. —See Insunction; Lien; Power; Sreciric PERFORMANCE; 
Way. 
Escueat. — See ALIen. 


A., being in possession of land under a contract to purchase, mortgaged the 
land, and the mortgage was recorded. Having afterwards received a deed of 
the land, he conveyed the same, and took from the grantee a mortgage for the 
purchase-money, which was recorded; the grantee having notice of the first 
mortgage. A. afterwards assigned the second mortgage, informing the assignee 
that there was no prior incumbrance; and the assignee, examining the title 
back to the deed to A., found no incumbrance. Held, that as A. would have 
been estopped, so was his assignee, to claim priority for the second mortgage 
over the first. — Crane v. Turner, 67 N. Y. 487. 


EVIDENCE. 

1. On the question of the genuineness of a signature, the opinion of a wit- 
ness, based on inspection of photographie copies of the signature in dispute, 
was held inadmissible. — Eborn v. Zimpelman, 47 Tex. 503. 

2. On a criminal trial, the prosecution offered in evidence the written state- 
ment of an absent witness, not sworn to, but which a former attorney of the 
prisoner had consented to have read at the trial. Held, inadmissible against 
the prisoner’s objection, on the ground that he was constitutionally entitled to 
be confronted with the witness, and that his attorney could not waive this 
privilege. — Bell v. The State, 2 Tex. Ct. App. 215. 

See Cneck, 2; ConstiruTionaL Law (State), 3; INsuRANCE (FIRE), 2; 
InsuRANCE (MARINE); New Triat; OFFICER; VARIANCE. 


EXECUTION. 

Execution on a judgment recovered against the ‘*‘ Water-Lot Company of 
the City of Columbus,’’ issued against the ‘* Water-Lot Company,’’ and was 
levied on land. Held, that nothing passed by the levy, the execution being 
void because it did not pursue the judgment. — Bradford vy. Water Lot Co., 
58 Ga. 280. 

See Conriict oF FEDERAL AND State AuTHoRITY; CONSTITUTIONAL 
Law, 8; JURISDICTION. 


EXECUTOR AND ADMINISTRATOR. 


An executor, appointed in Louisiana before the war, joined the Confederate 
army. Held, that he thereby vacated his office. (Wyty, J. dissenting.) — 
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Hebert v. Jackson, 28 La. Ann. 377. See, however, Clement v. Sigur, 29 La. 
Ann. 798. 
See Bankruptcy, 3; AND Notes, 2; MortGaGe; Power. 
ExempLtary DamaGes. — See DamaGeEs, 1, 3. 
Exemption. — See 
Exrrapition. — See FROM JUSTICE. 
Fase Pretences. — See Larceny, 2. 
Fire Insurance. — See Insurance (Fire). 
Fixture. —See Insurance (Fire), 1. 
Foreign JupDGMENT. — See Divorce, 1, 3; JupGMENT, 2; JURISDICTION. 
ForFreirure. — See Parpon. 
ForGery. — See INDICTMENT. 
Fravup. — See Bankruptcy, 3; Larceny, 2. 


FUGITIVE FROM JUSTICE. 


The prisoner was arrested on a requisition from the governor of another 
State, accompanied by a duly certified copy of an indictment which substan- 
tially charged a crime, and appeared to have been found by a grand jury in 
that State. Held, that he could not be discharged on habeas corpus on the 
ground that the indictment was defective in form. — Davis’s Case, 122 Mass. 
324. 

GuARANTY. 

1. A guaranty was made of payment by another for goods to be sold, not 
founded on any present consideration passing to the guarantor, and to continue, 
by its terms, until written notice should be given of its termination. Held, 
that it was revoked by the death of the guarantor. — Jordan v. Dobbins, 122 
Mass. 168. 

2. Defendant made a bond to plaintiff, ‘‘to be binding one year only from 
date,’’ conditioned that a third person should pay within five days after matu- 
rity any paper discounted by plaintiff for him. Held, that paper discounted 
within the year, though not maturing till after its expiration, was within the 
condition. (Cuurcn, C. J. dissenting.) — Davis v. Copeland, 67 N. Y. 127. 

See ALTERATION OF INSTRUMENTS. 

Haseas Corpus. — See FuGitTive FROM JUSTICE; JUDGE. 
. HanpwritinG. — See Evipence, 1. 


Heir. — See ALIEN. 


HoMEsTEAD. 
An express waiver, in a mortgage, of the homestead right, held, unconstitu- 
tional. (Mannine, C. J. and Srencer, J. dissenting.) — Hardin v. Wolf, 
29 La. Ann. 333. 


HusBanD AND WIFE. 

By an ante-nuptial settlement, property was vested in trust to the separate 
use of the wife during her life, free from the control of her intended or any 
future husband, and after her death to such persons as she should appoint, and, 
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in default of appointment, to her husband and children, should they survive 

her. The wife died without making any appointment, having previously 

obtained a divorce for adultery of the husband. Held, that he took nothing 

under the settlement, though he survived her. — Barclay v. Waring, 58 Ga. 86. 
See Divorce; Dower; Trust. 


Conrract. 
Action by payee against maker of a promissory note. Held, that evidence 
was admissible to show that the note was made solely to protect defendant’s 
property from his creditors, and under an agreement that it should be cancelled 


at his request; and that these facts, if proved, were a defence. — McCausland 
v. Ralston, 12 Nev. 195. 


See War. 

INDICTMENT. 

An indictment for forgery of a check on the City Bank of Dallas purported 
to set out the tenor of the check, whereby it appeared to be drawn on the City 
Bank, without designation of place. Held, that the indictment was bad for 
repugnancy. — Roberts v. The State, 2 Tex. Ct. App. 4. 


Inporser. — See Brtts Notes, 1, 2, 3; CHeck, 1. 


INJUNCTION. 
Defendant sued plaintiff, to recover a penalty imposed by statute; plaintiff 
asked for an injunction to restrain the suit, on the ground that the statute was 
unconstitutional. Held, that the validity of the statute could not be deter- 


mined in this proceeding, but must be settled in the action at law. Injunction 


refused. — Wallack yv. Society for Reformation of Juvenile Delinquents, 67 
N. Y. 23. 


See Conriict OF FEDERAL AND AuTHoRITY; Way. 
INSOLVENCY. — See SET-OFF. 


INSURANCE (FIRE). 


1. The lessees of land having erected thereon a building, which, by the 
terms of the lease, was to belong to the lessor at the expiration of the lease, 
insured the building, describing it as ‘‘ their building, occupied by them, situ- 
ated on leased land,’’ by a policy conditioned to be void, unless the interest of 
the assured as owner, assignee, factor, lessee, or otherwise, should be truly stated. 
Held, that the policy was valid. (Cott and Devens, JJ. dissenting.) — 
Fowle v. Springfield Ins. Co., 122 Mass. 191. 

2. A policy was conditioned to be void if there should be other insurance, 
not mentioned in it, on the property; and contained a permission for $6000 
other insurance. In an action on the policy, held, that the insured might show 
that he notified the insurers of, and they consented to, other insurance to the 
extent of $8000, and that $6000 was written in the policy by mistake. — 
Greene vy. Equitable F. & M. Ins. Co., 11 R. I. 434. 

3. Partnership property was insured by policy conditioned to be void in 
case of any transfer by sale or otherwise. One partner retired from the firm, 
and sold his interest therein to the others; after which a losshappened. Held, 
that the policy remained in force. — Texas Ins. Co. vy. Cohen, 47 Tex. 406. 
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4. Goods stored in a town occupied by the United States forces during the 
war were insured against fire by a policy exempting the insurers from liability 
for damage by fire arising by any invasion, insurrection, riot, or civil commo- 
tion, or by the act of any military or usurped power. The town, being attacked 
by a superior force of the enemy, was abandoned by the troops, who, by the 
order of their commanding officer, set fire to a building containing military 
stores, to prevent their falling into the enemy’s hands. The fire spread to the 
building containing the goods insured, and destroyed them. Held, that the 
insurers were not liable. — [A2tna] Ins. Co. v. Boon, 95 U.S. 117; reversing 
s. c. 12 Blatchf. 24; 40 Conn. 575. 

5. The owner in fee of land caused the buildings on it to be insured by 
policy conditioned to be void, ‘if the interest of the assured be other than the 
entire unconditional and sole ownership of the property, or if the buildings 
insured stand on leased ground,’’ unless it should be so expressed in the policy. 
The land was in fact let for a term of years, and this was not expressed in the 
policy. Held. no breach of the condition. — Insurance Co. v. Haven, 95 U. S. 
242. 

6. The owners of certain whiskey procured insurance on ‘‘ whiskey, their 
own or held by them on commission, including government tax thereon for 
which they may be liable.’’ They were so liable as sureties on the bond of the 
distiller in whose warehouse the whiskey was. Held, that this interest was 
insurable, and covered by the policy; and judgment having been recovered 
against the assured in a suit on the bond, which the insurers had been re- 
quested, and had declined, to defend, held, that the insurers were liable for the 
amount of that judgment. — [Germania] Ins. Co. v. Thompson, 95 U. 8. 547. 


INSURANCE (LIFE). 


1. By a policy of insurance, the statements in the application were made 
warranties. These statements were written by the medica] examiner of the 
insurers, to whom the assured told the truth about his health, but by whose 
advice some of the questions were untruly answered. Held, that the physician 
was not the insurers’ agent to fill out the application, and that they were not 
bound by his acts. (Caurcn, C. J. and Mitter, J. dissenting.) — Flynn v. 
Equitable L. Assurance Society, 67 N. Y. 500. 

2. An assignment of a policy of life insurance to one who had no interest 
in the life of the assured, held valid. — Clark v. Allen, 11 R. I. 439. 

See Action, 3. 


INsURANCE (MARINE). 


A vessel was insured at and from Honolulu, via Baker’s Island, to a port of 
discharge in the United States, ‘‘ the risk to be suspended while the vessel is 
at Baker’s Island loading.’? Held, that extrinsic evidence was admissible to 
show that Baker’s Island was a dangerous anchorage, with no harbor, visited 
only for the purpose of loading guano; and that, in view of these facts, the 
effect of the policy was to suspend the risk while the vessel was at the island, 
whether actually engaged in the process of loading or not. — Reed v. Merchants’ 
Ins. Co., 95 U. §, 23. 
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INTEREST. 


An agent had in his custody for many years, among other property of his 
principal, a bond made by himself to the principal. He computed the interest, 
and compounded it every year, and charged the amount against himself on his 
books; and, at the termination of his agency, stated an account with his prin- 
cipal, including the amount so due on the bond, with compound interest. He 
had made payments from time to time on the bond, which would have more 
than satisfied it if simple interest only had been reckoned on it. In an action 
on the account stated, held, that no promise to pay compound interest was im- 
plied by the statement, or, if any was implied, that it was without considera- 
tion. (Cuurcu, C. J., Forcer and Eart, JJ. dissenting.) — Young y, 
Hill, 67 N. Y. 162. 

See Conriict or Laws; ConstituTIonaL Law, 2. 


JUDGE. 

A prisoner convicted and sentenced by a judge who had been regularly 
appointed, and who had continued to act as such publicly, no other person 
having been appointed in his stead, sought to be discharged by habeas corpus, 
on the ground that the judge was disqualified under the Constitution, by reason 
of having taken a seat in the legislature. Held, that he was at any rate a 
judge de facto, and that his title could not be inquired into on this process. — 
Sheehan’s Case, 122 Mass. 445; Ex parte Call, 2 Tex. Ct. App. 497, s. P. 

See ConstiruTIONAL Law (State), 4. 


JUDGMENT. 


1. After a general verdict of guilty on an indictment containing several 
counts for distinct offences, the prisoner was sentenced on some of the counts 
to imprisonment, and was imprisoned, and the case was not continued. Held, 
that he could not be brought up at another term, and sentenced on another 
count, though the first sentence was erroneous. — Commonwealth v. Foster, 122 
Mass. 317. 

2. In assumpsit, the defendant pleaded puis darrein continuance a judgment 
rendered in an action brought in another State, after the bringing of the 
present action, between the same parties and for the same cause. Held, good. 
The plaintiff replied, that an appeal had been taken from the foreign judg- 
ment, whereby it was vacated. Held, that, in determining whether such was 
the effect of the appeal, the court would judicially notice the foreign law. — 
Paine v. Schenectady Ins. Co., 11 R. 1. 411. 

See Divorce, 1, 3; JURISDICTION. 


JupicraL Notice. — See JuDGMENT, 2. 


JURISDICTION. 

A State statute provided for proceeding in actions against non-residents on 
notice by publication, without actual notice, and without any attachment of 
property. A judgment was rendered in such a proceeding, and execution 
levied on property of the defendant found within the State. Held, that the 
judgment was rendered without jurisdiction, and entitled to no credit in the 
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courts of the United States; and that nothing passed by the levy. (Hunt, J. 
dissenting.) — Pennoyer v. Neff, 95 U. 8. 714; affirming s. c. 3 Sawyer, 274. 

See ADMIRALTY; CoNFLICT OF FEDERAL AND STATE AUTHORITY; Con- 
riict oF Laws; Divorce, 1, 3; JupGeE; Sreciric PERFORM- 
ANCE. 

Jury. 

The judge presiding at a criminal trial set aside a juror as unfit, of his own 
motion, without challenge by either party. Held, proper. — State v. Lartigue, 
29 La. Ann. 642. 


LANDLORD AND TENANT. — See Lien; Tax, 2. 


LARCENY. 

1. The prisoner sold an impounded horse, claiming to own it, but in fact 
knowing that he had no right to it; and the purchaser took it away from the 
pound. Held, that the prisoner was guilty of larceny. — State v. Hunt, 45 
Iowa, 673. 

2. The prisoners, by fraudulent devices, and with felonious intent to 
convert the prosecutor’s money to their own use, induced him to deliver it 
temporarily, for a specific purpose, to one of them, and then, without his 
consent, converted it to their own use. Held, that they were guilty of larceny. 
— Loomis vy. People, 67 N. Y. 322. 


Lease. — See Insurance (Frere), 1, 5; Tax, 2. 
LeGacy. — See Devise AND LeGacy. 


Lien. 


A lessee, by covenant in the lease, pledged and bound all improvements 
which he might put on the premises, and the stock of goods which he might 
have on said premises, for payment of the rent. Held, that the lessors had an 
equitable lien which they might enforce on property afterwards put on the 
premises, against attaching creditors of the lessee. — Groton Manuf. Co. v. 
Gardiner, 11 R. I. 626. 

See ConsTITUTIONAL Law, 3. 


Lire Insurance. — See Insurance (LIFE). 
Ligut AND Arr. — See Easement, 1, 2. 


LIMITATIONS, STATUTE OF. 


An indorsement of part payment on a note was written, but not signed, 
by the maker; it being orally agreed between him and the holder that such 
indorsement should be deemed a payment; but no money or other valuable 
consideration was actually paid. Held, that such indorsement would not take 
the note out of the Statute of Limitations. — Blanchard v. Blanchard, 122 
Mass. 558. 

Lost Property. 


Plaintiff bought an old safe, and left it with defendant to sell, permitting 
him to use it in the mean time. On examining it, defendant found a roll of 
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bank-bills hidden between the outer casing and the lining. Held, that, as 
against plaintiff, he had a right to keep the bills. — Durfee v. Jones, 11 R. I, 
588. 
Manpamus.—See Corporation, 1; RemMovay or Suits, 1. 
Marine Insurance. — See Insurance (MARINE). 


Master AND SERVANT. 

1. Aservant of a railway company, employed to work on its track, was run 
over and injured by a locomotive, through the negligence of the engineer. 
Held, that the company was liable; but that evidence that the servant had a 
family, whom he could not support by his labor since his injury, was inadmis- 
sible on the question of damages. — Pittsburg, Ft. Wayne, § Chicago Ry. Co. 
v. Powers, 74 Ill. 341. 

2. A servant, hired for a year to work in the lumber trade, embarked in 
the same trade on his own account. Held, that his master might discharge 
him within the year, though he still gave his whole time and attention to the 
master’s business. — Dieringer v. Meyer, 42 Wis. 311. 

See DaMaGeEs, 3; NEGLIGENCE. 


Measure OF DamaGes.— See DAMAGES. 
Misnomer. — See EXEcurion. 
Mistake. — See InsuRANCE (Fire), 2. 


Money. 


An obligation made in Louisiana in 1864 was payable by its terms in 
Confederate money. In an action brought on it after the war, held, that the 


obligor could not discharge himself by such payment. — Hyams vy. Baer, 
28 La. Ann. 801. 


MortTGAGE. 


A power of sale in a mortgage was executed after the death of the mort- 
gagor, and a surplus remained, after paying the debt, in the hands of the 
mortgagee. Held, that the administrator of the mortgagor could maintain no 
action to recover it. — Chaffee v. Franklin, 11 R. I. 578. 

See Cuarret MortGace; Estopret; Lien; Nationat Banx; SHIP; 
Tax, 1. 


MunicrpaL CorporATION. 


1. A city owned a wharf, and was entitled to take tolls for its use. A 
vessel lying at the wharf was injured by striking a stake under water, which 
could not be seen at low tide. Held, that the city was liable, and none the 
less so because another corporation was required by statute to remove obstruc- 
tions from the stream, or because the United States occasionally dredged the 
stream, or because the city received no tolls from the owners of the vessel. — 
Petersburg v. Applegarth, 28 Gratt. 321. : 

2. A child attending a public school in a school-house provided by a city, 
under the duty imposed on it by general laws, cannot maintain an action 
against the city for an injury suffered by reason of the unsafe condition of a 
staircase in the school-house, over which he is passing. — Hill vy. Boston, 122 
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Mass. 344. [See this case for a very full discussion of the liability of cities 
and towns to a private action for neglect of public duty.] And see Aldrich v. 
Tripp, 11 R. 1. 141, contra, 

3. A city, by changing the grade of a highway, as it had power by statute 
to do, caused surface water co flow into the plaintiff’s cellar. Held, that the 
city was liable to the plaintiff. — Jnman v. Tripp, 11 R. I. 520. 

4. The Constitution of Missouri forbids municipal corporations to become 
stockholders in, or to loan their credit to, any company, unless two-thirds of 
the qualified voters of such municipal corporation, at a regular or special 
election to be held therein, shall assent thereto. J/eld, that the assent of 
two-thirds of the voters actually voting at the election was sufficient. 
(Mitter and Braptey, JJ. dissenting.) — Cass County v. Johnston, 95 U.S. 
360. 

See AcTIon, 2; ConstTiTUTIONAL Law, 4. 


Name. —See Execution. 


NATIONAL Bank. 


A national bank sold land held by it, and took a mortgage for the purchase- 
money. Held, that the act of Congress restraining such corporations from 
taking and holding real estate did not apply, and that the mortgage was valid. 
— New Orleans Nat. Bank vy. Raymond, 29 La. Ann. 355. 

See Conriict or Laws. 


NEGLIGENCE. 


The steerage of a ship at quarantine was fumigated, after excluding pas- 
sengers, by order of the health officers, with a poisonous substance, put in open 
vessels; afterwards, the steward sent the passengers back, but neglected to 
remove one of the vessels, as he had been directed by the health officer to do, 
though he removed the others; and the child of a passenger drank from the 
vessel, fell sick, and died. Held, that the master of the ship was liable. — 
Kennedy v. Ryall, 67 N. Y. 379. 

See Action, 1; DamaGes, 2; Master anp Servant, 1; Municrpar 
Corporation, 1, 2, 3. 


NEGOTIABLE INSTRUMENTS. — See Britis AND Notes; CHECK. 


New TRIAL. 
A. and B. were indicted and tried jointly. A. was acquitted; and B. was 
convicted, and moved for a new trial, on the ground that A. could give evi- 
dence for him. But as it did not appear that a severance was asked for before 
trial, or an acquittal of A. during the progress of the trial, to enable him to 
testify, nor that B. was ignorant, till after trial, of the fact that A. could 
give evidence, a new trial was refused. — State v. Woodworth, 28 La. Ann. 89. 


Notary. 
A notary public certified an acknowledgment on documents which he knew 
to be forged. Held, that the sureties on his official bond were liable for 
damages caused by his act. — Rochereau v. Jones, 29 La. Ann. 82. 
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NUISANCE. 

Action for suffering water to collect on defendant’s land, whence it over. 
flowed on and injured plaintiff's land. eld, that defendant was liable, 
though he had done all in his power to carry the water off safely. — Jutte y. 
Hughes, 67 N. Y. 267. 

OFFICER. 

Defendant, a sheriff, having attached goods as the goods of A., at plain- 
tiff’s suit, afterwards released them, on B.’s claiming them as his, though 
plaintiff offered to indemnify him for holding them. J/el/d, that defendant 
was not liable at all events; but that the burden was on him to show that the 
goods did not belong to A. — Wadsworth y. Walliker, 45 lowa, 395. 

See ConstirutTionaL Law, 9; ConstiruTionaAL Law (Strate), 1, 2; 
Norary; Remova or Suirs, 1. 

OrpiNANCE. — See ConstTiruTIONAL Law, 4. 


Parvon. 


Land was confiscated and sold as the property of a rebel, and the proceeds 
were paid into the United States treasury. Afterwards, the owner of the 
land was pardoned. Held, that he could not maintain a suit in the Court of 
Claims to recover back the proceeds of the land. — Anote v. United States, 95 
U.S. 149; affirming s. c. 10 Ct. Cl. 397. 


Parties. —See AMENDMENT. 
PartNERsuHIP. — See AMENDMENT; CorPORATION, 2; DeED; INSURANCE 


(Fire), 3. 

PassenGer. — See Carrier, 2; ConstiruTionaL Law, 12; DamaGeEs, 3. 
PayMENT. — See Bitts anp Nores, 3; Limitations, STATUTE OF; 
Money. 

Prenat Action. — See Conriicr or Laws; 
— See EvipEnce, 1. 

Puysicran. — See InsuRANCE (LirFr), 1. 

PLeapinGc. — See AMENDMENT. 


Power. 


A will appointed three executors, with power to sell land; and land of the 
testator was sdid and conveyed, with the consent of all, but by the deed of 
one alone. Held, that the power was defectively executed, but that equity 
would aid it. — Giddings v. Butler, 47 Tex. 5385. See Mills vy. Mills, 28 Gratt. 
442. 

Practice. — See Divorce, 2; ReMovat or Suits, 2, 3. 


PREROGATIVE. — See ConsTITUTIONAL Law, 1. 
Prescription. — See EASEMENT, 2. 
PrincipaL AND AGENT. —See AGENT. 
PRINCIPAL AND Surety. — See Surety. 
Priority. — See Estorre.. 
Privitece. — See ARREST. 
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PROHIBITION. 

The defendant in an inferior court pleaded to the jurisdiction. Held, that 
he could not, before judgment on his plea, apply to the Supreme Court for a 
writ of prohibition. — State vy. Judge of Fifth Dist. Court, 29 La. Ann. 806. 

Proxitmate Cause. — See InsurANCE (Fire), 4. 
Quo Warranto. — See ConstitutTionaL Law (Stare), 1. 
Rai_roap. — See Carrier, 1, 2; ConstirurionaL Law, 5; DaMaGEs, 3; 
MaAsTER AND SERVANT, 1; Riparian Owner, 1, 2; Speciric PER- 
FORMANCE; Tax, 1. 
RatiFication. — See ConsTiITuTIONAL LAw (State), 5; DamaGEs, 3. 
Recistry. — See Estoppe. 


ReMmovat or Suits FRoM State TO Unitrep States Courts. 

1. Petition for mandamus to admit the relator to an office. The answer 
of the respondent set up title to the office. Held, that the question of title 
could not be tried in this proceeding; and, therefore, that the respondent 
could not remove the cause into the United States court, under the act of 
Congress allowing such removal of suits to recover possession of offices, in cer- 
tain cases (16 Sts. at Large, 146, Rev. Sts. § 2010). — State v. Johnson, 29 
La. Ann. 399. 

2. A petition to remove a case into the United States Circuit Court was filed 
in the State court, at the first term at which the case was actually on the trial 
list, but not at the first term at which it might, by the rules of the court, have 
been tried. Held, too late. — New York Warehouse Co. v. Loomis, 122 Mass. 
431. 

3. A petition for the removal of a cause from a State into a United States 
court must show that the plaintiff was a citizen of that State, and the defend- 
ant of another, at the time of action brought; and an averment that the plain- 
tiff ‘‘is a citizen’? of that State is not sufficient. —[Phanir] Ins. Co. v. 
Pechner, 95 U. S. 183; affirming s. c. 65 N. Y. 195. 

REPEAL. — See CorporATION, 3. 


Revocation. — See GuaRAnty, 1. 


RIPARIAN OWNER. 

1. A railway company built its road through a lake, cutting off the ripa- 
rian owners from access to the lake, and leaving in front of their land a pool 
of stagnant water. Held, that they were entitled to recover damages. — Dela- 
plaine v. Chicago & N. W. Ry. Co., 42 Wis. 214. 

2. But where a railway company, in building its road in like manner, occu- 
pied land which the riparian owner had made by filling in the lake in front of 
his land, it was held that he was entitled to no damages by reason of such 
occupation. — Diedrich v. North-western Union Ry. Co., 42 Wis. 248. 

SaLe.— See 
— See Assavutt. 
Srisin. — See Covenant, 1, 2. 


SERVICE. — See CorPorATION, 3. 


} 
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SET-oFF. 

A. gave a note to B., who assigned it to C., and afterwards, the note being 
due and unpaid, brought an action on it against A., for C.’s benefit. At the 
time of the assignment B. was insolvent, and C. knew it, and B. soon after 
became bankrupt. eld, that A. could not, at law or in equity, set off a note 
made to him by B., and not yet due. — Spaulding v. Backus, 122 Mass. 553. 


Suerirr.— See ConstiruTionaL Law (Strate), 2. 


Upon the sale of a vessel, she must be registered or enrolled anew, or she 
ceases to be a vessel of the United States; and a subsequent mortgage of her 
acquires no validity by being recorded according to act of Congress. — John- 
son v. Merrill, 122 Mass. 153. 

See ApmirALTY; ConsTiTUTIONAL LAw, 4; NEGLIGENCE. 

SigNatuRE. —Seé EvipEnceg, 1. 


Spreciric PERFORMANCE. 

A railroad company incorporated in Georgia made a contract to build its 
road in a particular manner over land conveyed to it in South Carolina. Held, 
that the contract could not be specifically enforced against the company in the 
courts of Georgia. — Port Royal R. R. Co. v. Hammond, 58 Ga. 523, 


STaTuTE oF Limitations. — See Limitations, STATUTE OF. 
Stock. — See 


Surety.— See ALTERATION; AMENDMENT; Bankruptcy, 1, 2; GUARANTY; 
INSURANCE (Fire), 6. 


SurFaceE WaATER.— See NuISANCE. 


Tax. 

1. A railroad company, exempted by its charter from taxation, mortgaged 
its lands, road, and franchises. The mortgage was foreclosed. Held, that 
the exemption from taxation did not pass to the mortgagee. (LUDELING, 
C. J., dissenting.) — State v. Morgan, 28 La. Aun. 482. 

2. Covenant by the lessee, in a lease, to pay the taxes of every name and 
kind that should be assessed on the premises at any time during the term, 
held, not to cover an assessment for benefits by permanent street improve- 
ments. — Beals v. Providence Rubber Co., 11 R. I. 381. 

3. Land was sold for non-payment of taxes, and conveyed to one who was 
in possession of it without color or claim of title. Held, that he was not 
bound to pay the taxes, and might, therefore, set up his title under the tax- 
deed against the former owner or his grantee. — Link v. Doerfer, 42 Wis. 391. 

See ConstituTIonNAL Law, 1,4, 6,7, 10; ConstiruTionaL Law (State), 
5; Corporation, 4; INsuRANCE (Fire), 6. 


TIME. 


By statute, a prisoner cannot be tried until he has had one day’s service of 
a list of the jurors summoned. Held, that both the day of service and the 


| 
| 


SELECTED DIGEST OF STATE REPORTS. 763 


day of trial were to be excluded in the reckoning. — Speer v. The State, 2 Tex. 
Ct. App. 246. 


Toit. — See ConstiTUTIONAL Law, 6. 


TRADE-MARK. 

The name * Bethesda,”’ applied to a mineral spring, and used as a mark on 
barrels in which water from the spring is sold, held, entitled to protection as a 
trade-mark. — Dunbar v. Glenn, 42 Wis. 118. 

Treaty. — See ALIEN. 
TriaL.— See ConstiTuTIONAL Law (State), 3; Jury; 


Trust. 
The court refused to appoint a husband trustee under a trust for the sepa- 
rate use of his wife. — Ely v. Burgess, 11 R. I. 115. 
See HusBanpD AND WIFE. 
Uttra Vires.— See Corporation, 2; NATIONAL Bank. 
Usace. — See Cueck, 2. 
Usury. — See Conriict or Laws; INTEREST. 


VARIANCE. 
Indictment on a statute for keeping a disorderly house. The structure in 


question was proved to be a tent. Held, no variance. — Killman v. The State, 
2 Tex. Ct. App. 222. 


VeENpDOR’s Lien. — See ConsTITUTIONAL Law, 3. 


VorTer. 

At an election the polls were closed an hour before the lawful time. Held, 
that if no fraud was shown, and it did not appear that any one offered to vote 
during that hour, or was prevented from voting by reason of such closing, the 
election was valid. — Cleland v. Porter, 74 Ill. 76. 

See ConsTiTUTIONAL Law, 9; MunicipaAL CorporaATION, 4. 


Wartver. — See Birts anp Nores, 1; HomestTeap. 


War. 


A statute of Virginia, passed during the war, authorized county courts to 
buy salt, for distribution among the people. Held, that contracts made to 
buy salt under this act were not illegal as made in aid of the rebellion, and 
that the county was liable on them. — Dinwiddie County vy. Stuart, 28 Gratt. 
526; Pulaski County v. Stuart, ib. 872. 

See ConstiruTionaAL Law, 2; Executor; Insurance (Fire), 4; 
Money. 

WarTeERcouRSE. — See ConstTiTUTIONAL Law, 6. 


Way. 


Plaintiff bought a lot in a cemetery, according to a plan which showed the 
lot as bounded on a certain avenue. Held, that he had, as appurtenant to the 
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lot, a right of way over the avenue, and might have an injunction to restrain 


an obstruction of it, making his lot less accessible. — Burke v. Wall, 29 La. 
Ann. 38. 


See Action, 1, 2. 
Wuarr.— See ApMirALTY; ConsTiTUTIONAL Law, 4; MunicipaL Cor- 
PORATION, 1. 
Wirness. —See Arrest; New TRIAL. 


Worps. 
** Debt created by Fraud.’’ — See Bankruptcy, 3. 
“* Disorderly House.’? — See VARIANCE. 
** Office of Trust.’? —See ConstituTIONAL Law, 9. 
** Taxes of every Name and Kind.’’ — See Tax, 2. 
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DIGEST OF CASES IN BANKRUPTCY. 


[Tuts includes the first seven numbers of the National Bankruptcy Register.) 


ACTION. 


1. Joint wrong-doers may be sued separately, and the plaintiff may prose- 
cute the same until the amount of the damages is ascertained by verdict; but 
the injured party can have only one satisfaction. — Sessions v. Johnson, 17 
N. B. R. (U.S. S. Ct.) 64. 

2. Where the creditor has proved his claim in bankruptcy, as a secured 
claim, an action to foreclose the mortgage should be brought in the District 
Court, by leave of the court first obtained. — Schulze v. Bolting, 17 N. B. R. 
(W. D. Wis.) 167. 

3. No suit by an assignee for a sum exceeding $500 can be prosecuted in 
a State court. — Hallack v. Tritch, 17 N. B. R. (C. Ct. Col.) 293. 

See AssIGNEE, 1; TROVER. 


Act OF BANKRUPTCY. 


The making of a voluntary general assignment by a debtor is an act of 
bankruptcy. — In re Croft, 17 N. B. R. (N. D. Tl.) 324. 


ADJUDICATION. 


The adjudication of the bankruptcy of a ‘‘ copartnership ’’ must be made 
in one proceeding and on one petition. — In re Plumb, 17 N. B. R. (S. D. N. Y.) 
76. 

See JurispicTion, 1, 8, 10; Petition. 


AMENDMENT. 


The only effect of the amendment of June 22, 1874, is to permit the 
Federal courts to decline to entertain actions brought to recover legal assets of 
the bankrupt not exceeding $500 in amount. — Wente v. Young, 17 N. B. R. 
(N. Y. Sup. Ct.) 90. 

APPEAL. 

1. Where one of several parties claiming separate liens appeals, the appeal 
brings so much of the case and such of the parties only as are necessary for the 
determination of the rights of the appellant. — Milner v. Meek, 17 N. B. R. 
(U. 8. S. Ct.) 82. 

2. An appeal to the United States Supreme Court lies from the decrees and 
orders of the Circuit Court, while exercising its supervisory jurisdiction under 
the Bankrupt Law, if the proceeding in the District Court is to be treated as a 
suit in equity, and not a part of a suit in bankruptcy. — Jhid. 

3. Sect. 5106, Rev. Stats., is applicable to courts of original jurisdiction, 
and not to appellate tribunals. — Serra ¢é Hijo v. Hoffman, 17 N. B. R. (La. 
Sup. Ct.) 124. 
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ASSIGNEE. 

1. If an assignee does not choose to become a party voluntarily to a suit 
pending in the name of the bankrupt, the court in which such suit is pending 
has no authority or power to make him a party, or to compel him to submit to 
its jurisdiction and control. — Serra é Hijo v. Hojfman, 17 N. B. R. (La. Sup. 
Ct.) 124. 

2. Where the assignee intervenes at a proper time to defend a suit pending 
against a bankrupt, he has no right to demand a stay of proceedings; nor can 
he plead the final discharge in bar: these are personal to the bankrupt. — 
Ibid. 

3. Where assignees for the benefit of all parties interested in the estate 
have, with the approval of the court in equity, removed an incumbrance 
from the property, by applying the general funds in their hands, the amount 
will be refunded out of the proceeds of the sale. — Jn re Longfellow, 17 N. B. R. 
(Me. Dist.) 27. 

See FrRaAuDULENT PREFERENCES; JUDGMENT, 1; Proor, 5; ReEpeEmp- 
TION. 

AssIGNMENT. — See JURISDICTION, 9. 


ATTACHING CREDITORS. — See PETITION. 


ATTACHMENT. 


Suit was brought in the State court against the bankrupt more than four 
months before the filing of the petition, and funds in the hands of a third 


party garnisheed. A bond was given to dissolve the attachment, and the suit 
remained a year before proceedings in bankruptcy were begun. Held, that 
the lien by attachment thus acquired was not lost by the giving of the bond. 
—In re Albrecht, 17 N. B. R. (E. D. Mich.) 287. 


AUTHENTICATION. — See Recorps. 
Bankrupt. — See ASSIGNEE, 2. 


Bankrupt Act. 
The Bankrupt Act does not forbid the creditor of an insolvent debtor to take 
a contract or covenant from any third party, in consideration of forbearance 
to proceed against his debtor, for the purpose of having him declared a bank- 
rupt; and such a transaction is therefore not in violation of the act, or of 
public policy. — Ecker vy. McAllister, 17 N. B. R. (Ct. App. Md.) 42. 


Bankruptcy Court. 

The Bankruptcy Court has no power to adjudge a person bankrupt who is 
shown to be not, in fact, a resident within the jurisdiction of the United 
States when the petition in bankruptcy is filed, although he may have carried 
on business within the district the prescribed period. —Jn re Benton, 17 
N. B. R. (S. D. N. Y.) 212. 


Bonp. — See ATTACHMENT. 
Books or Account. — See Discuarce, 11; Trapesmen, 1, 2. 


| 
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CoMPposITION. 


1, At asecond meeting in composition, an opposing creditor should be al- 
lowed to examine the alleged bankrupt, touching the question of the best 
interest of the creditors; and the alleged bankrupt should attend with his books 
and papers for such examination. — In re Ash, 17 N. B. R. (S_ D. N.Y.) 19. 

2. An injunction will not be granted to restrain a creditor from molesting 
or interfering with the bankrupt or his property, after the time required to 
complete a composition has elapsed. — Jn re Nebenzahre, 17 N. B. R. (S. D. 
N. Y.) 28. 

3. If it appears that a debtor has no assets of any value, the fact that the 
State would be entitled to priority in payment out of the assets, if there were 
any, will be no impediment to the confirming of the composition, and, if con- 
firmed, will bind the State equally with other creditors whom it will bind. — 
In re Chamberlin, 17 N. B. R. (8S. D. N.Y.) 49. 

4. A resolution of composition was adopted, by which it was agreed that 
the creditors should accept notes of a new firm, to be composed of two mem- 
bers of the old firm, and such others as they might associate with them; the 
new firm to have the assets of the old firm, and a fresh capital of 320,000, 
which was not to be withdrawn till the composition should be paid. The new 
firm was formed, omitting one only of the old firm. The capital was paid 
in, notes accepted by the creditors, and the debtors released and discharged. 
The capital had been borrowed, and repaid soon after. The first and second 
instalments were paid, but the third was not. A few days before the maturity 
of the third instalment the case was dismissed, upon a petition praying that 
the order for dismissal be vacated, the composition set aside, and the case 
proceed in bankruptey. Held, that the prayer be denied, (1) because the debts 
of the new firm could not be paid or proved; and (2) because the retiring part- 
ner, himself innocent, was discharged and exonerated by the release given, 
and thereby lost the opportunity of seeing that the composition was faithfully 
and fully carried out. — Jn re Ewing, 17 N. B. R. (Mass. Dist.) 109. 

5. Debts created by the fraud of the debtor are discharged by the payment 
agreed to by the creditors, and sanctioned by the court under the composition 
clause. — In re Shafer, 17 N. B. R. (N. J. Dist.) 116. 

6. If, looking at the existing condition of the assets, it is apparent that the 
pecuniary interests of the creditors will be better promoted by the composition 
than by administering the estate in bankruptcy, there is no alternative but to 
confirm the resolution of composition, though it is probable that the bankrupts 
will profit thereby, and that upon their insolvency they paid themselves and 
their favored creditors. — Jn re Allen, 17 N. B. R. (N. D. N.Y.) 157. 

7. The register has power under composition proceedings, subject to the 
reviewing power of the court, to conduct the inquiries to be made of the debtor, 
to take down the substance of his answers, and to adjourn the meeting by con- 
sent of parties, and even, in some cases, against the wishes of one or the other; 
but not to conduct an extended written examination, nor to permit all the 
inquiries and investigations which would be proper in bankruptey. — Jn re 
Proby, 17 N. B. R. (Mass. Dist.) 175. 

8. The register would be justified in refusing to permit the examination 
to extend beyond the day of the meeting. — /bid. 
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9. A creditor is not entitled to vote upon a resolution for composition, till 
he has proved his claim. — Jn re Mathers, 17 N. B. R. (Dist. Ind.) 225. 

10. The indorser of a promissory note, before its maturity, was adjudged a 
bankrupt, and made a proposition for composition; which was accepted by the 
requisite majority of the creditors, and approved by the court, but did not ap- 
pear to be assented to by the holder of the note. At the maturity of the note, 
payment was duly demanded, and due notice of non-payment given to the 
indorser. The maker was afterwards adjudged a bankrupt, and made a like 
composition with his creditors, which was duly accepted and approved, and 
was performed. The indorser did not, according to his composition, pay the 
proportion agreed to the holder, but offered to pay him a proportion of the 
balance due, after deducting the amount received by him from the maker. 
Held, that the holder could maintain an action against the indorser for the 
whole balance due on the note, after deducting the amount received from the 
maker. — Nat. Mt. Wollaston Bank y. Porter, 17 N. B. R. (Sup. Ct. Mass.) 
329. 

See Fipucrary Dest, 2; 


CoNsTITUTIONALITY. 
If a person obtains goods upon credit by false pretences (sect. 5132, clause 
9, Rev. Stat.), and subsequently thereto proceedings in bankruptcy are com- 
menced respecting him, it is not within the constitutional limits of congres- 
sional legislation to subject him to punishment for such transaction, consid- 
ered in connection with the proceedings in bankruptcy. — United States v. 
Fox, 17 N. B. R. (U.S. S. Ct.) 34. 


ContTINGENT Dest. — See Proor, 3, 6. 
Costs. — See Priority. 
Crepitror. — See Dest. 


ConrTRACT. 


1. A contract is ipso facto dissolved by the filing of the petition in bankruptcy 
by a corporation, and one employed by it thereon has a right to prove against 
its estate a claim for a debt, and for any damages he may have sustained 
thereby. — Jn re Elliot Felting Co., 17 N. B. R. (Mass. Dist.) 228. 

2. Where a corporation made an agreement with a person, to run for ten 
years, binding themselves in the sum of $10,000 by way of liquidated dam- 
ages, and in a prior agreement between the same parties the words “ penal 
sum’? were used, it will be construed as a penalty. — /bid. 

3. If contracts are valid in their inception, and not tainted with any gam- 
bling intent or device, a subsequent mutual settlement by the parties, which 
took the place of actual performance, cannot have the retroactive effect of 
making them void for illegality. — Clark y. Foss, 17 N. B. R. (W. D. Wis.) 
261. 

4. The secret intention of one of the parties, uncommunicated to the other 
party, not to fulfil his contract, is not enough to make the transaction illegal. 
The intent that it should be a mere betting upon the market, without any 
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expectation of actual performance, must be mutual, and constitute an integral 
part of the real contract, in order to vitiate it. — hid. 

5. A contract for the future delivery of personal property, which the seller 
has not when the contract is made, nor any means of getting, is not void for 
illegality. — Ibid. 

ConvVERSION. 


A refusal by a pledgee to surrender the pledge to an assignee does not con- 
stitute a conversion. — Yeatman v. N. O. Savings Inst., 17 N. B. R. (Sup. Ct. 
La.) 187. 

DamaGeEs. — See Contract, 1. 


Dest. 


Although judgments in favor of the people of the State may, under the 
provisions of the State laws, be collected, and go into the treasury of the courts 
of New York, yet the State is the creditor. — In re Chamberlin, 17 N. B. R. 
(S. D. N. Y.) 49. 


DEBT CREATED BY FRAup. — See Composition, 5. 


DISCHARGE. 


1. The fact that the creditor and his solicitor were ignorant that a discharge 
had been granted, cannot excuse delay in making application for setting it 
aside. — Jn re Buchstein, 17 N. B. R. (S. D. N. Y.) 1. 

2. The omission to enter in the books of the bankrupts the debts which 
they allege in their schedule they owe various persons, is sufficient ground for 
withholding their discharge. — Jn re Odell, 17 N. B. R. (S. D. N. Y.) 73. 

3. The discharge to a bankrupt in a given proceeding must be from all his 
debts, or from none. — Jn re Plumb, 17 N. B. R. (S. D. N. Y.) 76. 

4. One who keeps a saloon, buying liquors and cigars in quantities and 
some on credit, and selling them at retail for cash and on credit, is a merchant 
or tradesman, within the meaning of subd. 7, sect. 5110, Rev. Stats. — Jn re 
Sherwood, 17 N. B. R. (S. D. N. Y.) 112. 

5. A discharge obtained pending an appeal cannot be pleaded in the Ap- 
pellate Court. — Serra é Hijo v. Hoffman, 17 N. B. R. (La. Sup. Ct.) 124. 

6. Petitioners for a discharge in bankruptcy should clearly state from what 
debts they desire to be discharged. Where, in involuntary proceedings against 
one member of a firm, that member petitioned for no discharge from firm debts, 
set forth no firm liabilities, and disclosed no firm assets, the firm not having 
been declared bankrupts, the discharge granted thereon will apply only to the 
individual debts of the petitioner. — Corey v. Perry, 17 N. B. R. (N. H. Sup. 
Ct.) 147. 

7. A certificate of discharge in bankruptcy, signed by the judge, attested by 
the clerk, under the seal of the court, is not only sufficiently authenticated, but 
is precisely the means by which the bankrupt is to prove and to have the benefit 
of his discharge. — Miller v. Chandler, 17 N. B. R. (Sup. Ct. La.) 251. 

8. A discharge in bankruptcy is not payment: it is simply a bar to the 
enforcement of a debt, and, unless pleaded in defence by the debtor, is waived. 
— Ludeling vy. Felton, 17 N. B. R. (Sup. Ct. La.) 310. 

VOL. XII. 50 
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9. The fact that they were large stockholders and officers in a corporation, 
itself not in bankruptcy, could not affect them in this respect. — Jbid. 

10. A discharge in bankruptey is a bar to a debt for the purchase-money 
of the land, which has been assigned to the debtor by an assignee in bank- 
ruptey as a homestead. — Hoskins v. Wall, 17 N. B. R. (Sup. Ct. N. C.) 314. 

11. A partnership made a general assignment. One member of the firm 
received from the firm assets certain exemptions. He had also acquired a home- 
stead standing in his wife’s name, and furnished a house from funds taken 
from the firm, and, after receiving the exemption, carried on business in his 
wife’s name. The firm subsequently were adjudged bankrupts. Held, that 
such assignment was made in contemplation of bankruptcy, and for preventing 
the property of the firm from coming into the hands of the assignee in bank- 
ruptcy, to be distributed in satisfaction of the debts of the firm, and a discharge 
should be refused. — Jn re Crofts, 17 N. B. R. (N. D. IIL.) 324. 

12. To prevent a discharge, a voluntary general assignment must have been 
made, not only in contemplation of bankruptcy, but it must be made with 
intent to prefer some creditor, or for the purpose of preventing the property 
from coming into the hands of his assignee in bankruptcy, or from being dis- 
tributed in satisfaction of his debts. — Jbid. 

See Fipuciary Dest, 1; JupGment, 2; Jurispicrion, 1,7, 8; Review, 
1, 2. 


Equity. — See MisTaxe; SALE. 


EVIDENCE. 

1. The evidence of a debtor of what his intention was as to the execution of 
a bill of sale is inadmissible. — Ecker v. McAllister, 17 N. B. R. (Ct. App. 
Ma.) 42. 

2. Evidence is always admissible between principal and surety, to show 
what their equitable rights towards each other are. — In re May, 17 N. B. R. 
(Mass. Dist.) 192. 

3. The schedules of a bankrupt’s debts are inadmissible as evidence to 
show the bankrupt’s insolvency, in an action brought by an assignee under 
sects. 35 and 39. — Tyler v. Brock, 17 N. B. R. (Ct. App. N. Y.) 239. 

See DiscHarce, 7. 


Examination. — See ComposiTion, 1. 
Execution. — See Lien, 2; MortGaGe, 3. 


EXEMPTION. 


Partnership assets are a trust fund for the payment of the creditors of the 
firm, and no exemptions can be set apart from them to the individual part- 
ners, until all the partnership debts are paid. —Jn re Crofts, 17 N. B. R. 
(N. D. Ill.) 324. 

PRETENCE. 

An act which is not an offence at the time it is committed cannot become 
such by any subsequent independent act of the party with which it has no 
connection. — United States v. Fox, 17 N. B. R. (U.S. S. Ct.) 34. 

See ConsTITUTIONALITY. 
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Fipuciary Dest. 

1. Under a contract for the manufacture and sale of iron, the plaintiff is to 
own the iron manufactured, and out of the avails thereof pay himself for cer- 
tain advances, interest, and a percentage for the trouble in manufacture, and 
also a certain note, and the balance to the defendant and another person. 
The defendant was to give his time and attendance in the manufacture, and 
receive his pay as above. The defendant sold, with the knowledge of the 
plaintiff, quantities of iron, but did not pay over the amount thereof to the 
plaintiff. Held, that the debt thus created was not a ‘fiduciary debt,” 
excepted from the operation of a discharge. — Barber v. Sterling, 17 N. B. R. 
(Ct. App. N. Y.) 218. 

2. A debt of a factor in not making payment to his principal is not a fraud, 
within the meaning of sect. 33 of the Act of 1867, nor is it a debt created 
‘while acting in any fiduciary character,’’ and is therefore one bound by a 
discharge, and equally within the protection of the composition set up. — 
Keime v. Graff, 17 N. B. R. (W. D. Pa.) 319. 

3. Only technical or special trusts, as contradistinguished from those which 
the law implies from the contract, are within the meaning of such section. — 
Ibid. 

ForeEcLosureE. — See MortTGAGE, 6. 


Fravp. 
The fraud referred to in sect. 33 of the Bankrupt Act means positive fraud in 


fact, involving moral turpitude or intentional wrong, and not implied fraud, 
or fraud in law, which may exist without the imputation of bad faith or 
immorality. — Neal v. Scruggs, 17 N. B. R. (U.S. 8. Ct.) 102. 

See Fipucrary Dest, 2. 


FRAUDULENT PAYMENT. 

The debtors obtained goods under false pretences, and within a month were 
adjudged bankrupts. Prior thereto, the defendants obtained a warrant against 
them, when the debtors agreed to return all the goods remaining, and pay a 
certain sum to cover the deficiency and expenses. A third party became surety 
therefor, and paid the sum; but, to do so, took possession of the debtor’s stock, 
and sold the same. In an action by the assignee against the defendants to 
recover the money thus paid as a fraudulent payment, he/d, that the money 
having been received from the surety without any knowledge of the source 
whence it was derived, and in payment of his obligation to them, it could not 
be recovered back. — Tyler v. Brock, 17 N. B. R. (Ct. of App. N. Y.) 239, 

> 


FRAUDULENT PREFERENCE. 

Insolvent debtors made an assignment to their largest creditor, and upon 
such assignment were adjudicated bankrupts. At the first meeting the cred- 
itor offered to surrender the goods assigned, being in part in specie and in part 
in money, the tender being to the register in the form of a roll of uncounted 
money, and asked to be allowed to prove his debt and vote for assignee. 
Held, that the surrender of a fraudulent preference can only be made to 
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the assignee, and that pending his appointment and qualification the proof 
of the debt on account which the preference was given must be postponed, 
and the offer of the preferred creditor to vote denied. —Jn re Pasham, 17 N. B.R. 
(E. D. N. C.) 300. 

FRAUDULENT TRANSFER. 

If a party secured takes goods in fair exchange for the security held, the 
transaction is not in fraud of the act. — Hallack vy. Tritch, 17 N. B. R. (C. Ct. 
Col.) 293. 

GARNISHEE, — See ATTACHMENT. 


HomeEstTEaD. 

1. Under the constitution and laws of Nevada, the interest of a tenant in 
common of a dwelling-house and land actually occupied by him of less value 
than $5,000 is protected from forced sale. —Jn re Swearinger, 17 N. B. R. 
(Ney. Dist.) 138. 

2. That lands in Georgia may be held as homestead, and not subject to the 
lien of a judgment, they must be laid off and designated as the homestead, 
—the fact this is done under the Bankrupt Law subsequently is not sufficient. 
— Darsey v. Mumpford, 17 N. B. R. (Sup. Ct. Ga.) 181. 

See DiscuHarGe, 10. 


INJUNCTION. 


This court will restrain by injunction the prosecution of an action in the 
State courts, against a bankrupt, while composition proceedings are pending, 
notwithstanding the fraudulent character of the debt, where the tender of 
instalments has been made to the creditors, and the bankrupts are not per- 
mitted to plead the composition as a bar to the action.—Jn re Shafer, 17 
N. B. R. (N. J. Dist.) 116. 

See Composition, 2. 


INSOLVENT Law. 


State insolvent laws are not entirely superseded by the Bankrupt Law. — 
Geery’s Appeal, 17 N. B. R. (Conn. Ct. Er.) 196. 


INTEREST. 

Upon a judgment obtained by the United States, interest is allowed thereon 
after the commencement of proceeding in bankruptcy. —Jn re Bousfield & 
Poole Manuf. Co., 17 N. B. R. (N. D. Ohio) 153. 

InvoLunTARY Petition. — See JurispicTion, 10; PREFERENCE. 
Jornt Estate. — See Proor, 2. 


JUDGMENT. 

1. Where, in a pending case, leave was granted the claimant, under the 
provision of sect. 5106, to proceed to judgment, such judgment is valid, though 
the assignee be not made a party. —In re Bousfield & Poole Manuf. Co., 17 
N. B. R. (N. D. Ohio) 153. 

2. A judgment constituting a lien upon property is not released by a dis- 
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charge in bankruptcy, it not having been proved. — Darsey v. Mumpford, 17 
N. B. R. (Sup. Ct. Ga.) 181. 
See REDEMPTION. 
JURISDICTION. 

1. Where an individual member of a copartnership is adjudged a bankrupt, 
without any adjudication against the copartnership, or against the other mem- 
bers thereof, the estate of the firm is not in the Bankruptcy Court in any such 
wise as to make a discharge of the individual operative in respect to the debts 
of the firm, if there were firm assets at the time of institution of proceedings. 
—In re Plumb, 17 N. B. R. (S. D. N. Y.) 76. 

2. The Bankruptcy Court does not acquire jurisdiction over the estate of a 
copartnership by the adjudication of one member thereof under one petition or 
proceeding, and the adjudication of the other members under another proceed- 
ing, and the copartnership is not thereby adjudicated. — Jbid. 

3. Sect. 711 of the Revised Statutes, investing the Federal courts with 
jurisdiction exclusive of the courts of the several States, *‘ of all matters and 
proceedings in bankruptcy,”’ was not intended to apply to actions brought by 
assignees to recover the assets of bankrupts. — Wente v. Young, 17 N. B. R. 
(N. Y. Sup. Ct.) 90. 

4. Subject to the authority thus conferred, the concurrent jurisdiction of 
the Federal and State courts over all actions brought by an assignee to collect 
the assets of a bankrupt, whether legal or equitable, and of whatever amount, 
remains the same as before the amendment. — Jbid. 

5. Where it appeared that one of the members of a firm had not resided in 
the district for a period of six months, though the other two had, the juris- 
diction of the court was defeated as to all the debtors and the entire case. — 
In re Beals, 17 N. B. R. (S. D. N. Y.) 107. 

6. In a petition against a firm, the court must acquire jurisdiction over all 
the copartners, in order to have jurisdiction over any of them. — Jbid. 

7. Residence, or carrying on of business, is a jurisdiction fact, and must 
be set out in a petition; but it is open to creditors, on application for discharge, 
to show that such ground of jurisdiction did not exist. — Ibid. 

8. The jurisdiction of the State courts is not divested by proceedings in 
bankruptcy. To be availed, an adjudication or discharge must be pleaded. — 
Serra é Hijo v. Hoffman, 17 N. B. R. (La. Sup. Ct.) 124. 

9. Where there had been an assignment under the State laws, afterwards 
an adjudication in bankruptcy and a surrender by the assignee under the State 
law of the entire estate, the jurisdiction of the District Court attached, and 
the rights of all creditors are to be determined by the court under the pro- 
visions of the Bankrupt Law, and not under those of the State law. — Jn re 
Bousfield & Poole Manuf. Co., 17 N. B. R. (N. D. Ohio) 153. 

10. Where an involuntary petition was filed against two partners, one 
residing in the district and the other in Canada, the court can adjudge the 
resident a bankrupt, but must dismiss the petition as to the non-resident. — 
In re Benton, 17 N. B. R. (S. D. N. Y.) 212. 

11. The State court has jurisdiction of a suit brought by an assignee to 
foreclose a mortgage belonging to a bankrupt’s estate. — Burlingame v. Paice, 
17 N. B. R. (Sup. Ct. N. Y.) 246. 
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12. The cireuit courts have concurrent jurisdiction with district courts of 
all acticns by an assignee against persons claiming an adverse interest in the 
estate of the bankrupt. — Hallack vy. Tritch, 17 N. B. R. (C. Ct. Col.) 293. 

See Action, 2; AMENDMENT; Bankrupt Court. 


KNOWLEDGE. 
Sect. 35 of the Bankrupt Act, as amended, requires actual knowledge, as 


contradistinguished from constructive knowledge, to be shown. — Jn re Hanck, 
17 N. B. R. (lowa Dist.) 158. 


LEASE. 

A lease of property owned by the bankrupt, valid against him, though not 
recorded as required by the statute, is equally valid against his assignee, 
though he had no knowledge of its existence. — Goss y. Coffin, 17 N. B. R. 
(Sup. Ct. Me.) 232. 

Levy. — See Lien, 2; MortGaGe, 3. 


Liens. 

1. Pending a bill in equity, brought by assignees for the adjustment and 
payment of all liens or claims upon property, the court would not permit one 
encumbrancer to acquire an absolute title by purchase, to the exclusion of the 
assignee and the other lienors. — Jn re Longfellow, 17 N. B. R. (Me. D.) 27. 

2. Under the statutes of New York, an execution becomes a lien upon the 
property of the debtor from the time it is placed in the hands of the sheriff, 
and an assignee takes such property, subject to such lien, though no levy has 
been made. — Jn re Paine, 17 N. B. R. (S. D. N. Y.) 37. 

3. The sheriff cannot take and sell the goods; but they must be sold by the 
assignee separately from other goods, and the execution creditor may then 
petition the Bankruptcy Court to have the proceeds applied to the payment of 
his lien. — Ibid. 

See AssIGNEE, 3; JUDGMENT, 2; MortTGaGeE, 3. 


Mecuanics’ Lien. — See SECURITY. 


MISTAKE. 
A mistake made in the description of a portion of the property embraced 
in a mortgage may be corrected after the election of an assignee, and as 
against him. — Schultze v. Bolting, 17 N. B. R. (W. D. Wis.) 167. 


MortTGAGE. 


1. A mortgage executed by a bankrupt before adjudication, to secure a 
debt then existing, and also to cover future advances of goods to be made by 
the mortgagee, is a valid security for both debts. — Schultze v. Bolting, 17 
N. B. R. (W. D. Wis.) 167. 

2. Q. sold goods to B., taking notes therefor, secured by a mortgage upon 
the goods. B. informed Q. that he should mingle them with other goods of 
his in his store, and sell them at retail; and, before accepting the goods, 
agreed that he would apply the proceeds of the sale to the payment of the 
notes, even before maturity, if he realized fast enough. He sold a portion 
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of the goods, but never applied the proceeds as agreed, and the remainder 
came into the hands of B.’s assignee in bankruptcy. Held, that the mortgage 
was valid; that B. was in effect an agent for Q. in the sale of the goods; that 
the goods that came to the hands of the assignee, which could be identified, 
should be transferred to Q.; and that he should be allowed to prove against B.’s 
estate, as an unsecured creditor for the goods sold by B. and misappropriated, 
upon surrendering the notes and mortgage. — Overman vy. Quick, 17 N. B. R. 
(Ind. Dist.) 235. 

3. Default having been made in the condition of a chattel mortgage exe- 
cuted by the bankrupts, possession was taken, and sale at auction made, pro- 
ducing a surplus. One hour before the filing of the petition in bankruptcy an 
execution was issued, and placed in the hands of the sheriff. //eld, that there 
was no interest that could be levied upon, and that the issuing of the execution 
did not operate as a lien upon the surplus to the exclusion of the rights of the 
assignee in bankruptcy. — In re Wrisley, 17 N. B. R. (8S. D. N. Y.) 259. 

4. The fact that the mortgagees allowed the mortgagors to remain in pos- 
session of the property covered by the mortgage, after the condition of the 
mortgage was broken, in no way affected the validity of the mortgage as be- 
tween them. — Hallack vy. Tritch, 17 N. B. R. (C. Ct. Col.) 293. 

5. Acreditor of the bankrupts, holding security, obtained leave of the Bank- 
rupt Court to foreclose his mortgage in the State court. He began an action, 
sold the real estate under a decree of foreclosure, and in the same action ob- 
tained judgment against the bankrupts for a deficiency arising under the sale. 
Upon a re-examination of a proof of the claim, held, that he could not press 
for the deficiency, because he had failed to take the necessary steps to obtain 
a valuation of the security in the manner prescribed by the statute. — Jn re 
Herrick, 17 N. B. R. (N. D. N. Y.) 336. 

6. The Bankruptcy Court does not, by granting leave to foreclose a mort- 
gage in a State court, thereby direct a sale of the property for the purpose 
of a valuation. — Ibid. 

See Action, 2; JurRispICTION, 11; Mistake; RECEIVER; TROVER. 


Notice. 

1. A clerical mistake occurring in the proceeding, though resulting in a 
failure to specially notify the creditor, could not have been, within the con- 
templation of the act, intended to destroy the effect of the proceeding. — 
Thornton v. Hogan, 17 N. B. R. (Sup. Ct. Mo.) 277. 

2. The general advertisement in the newspapers, in the absence of fraud, 
under provisions of sect. 11, is sufficient to inelnde all creditors. — bid. 

PartNERS. — See JuRISDICTION, 6, 10. 


PARTNERSHIP. 


Where A. and B., prior to entering upon a copartnership, secured a loan of 
money, and gave a note therefor, signed by their individual names, and after- 
wards used a portion of the money to pay for the interest of a retiring partner, 
and the rest was treated and used by them as copartnership funds, the debt is 
a partnership liability. — Jn re Thomas, 17 N. B. R. (E. D. Wis.) 54. 

See ADJUDICATION; EXEMPTION. 


Prenatty. — See Contract, 2. 
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PETITION. 


A creditor who has obtained a lien by attachment of the bankrupt’s prop- 
erty, prior to the filing of the petition, may intervene before adjadication and 
oppose the same. — Jn re Burton, 17 N. B. R. (S. D. N.Y.) 212. 

See ApsupICATION; JURispIcTION, 7; SecurED Crepriror; SEcURED 
Dest. 

PLEADINGS. 


1. In an action brought by an assignee to set aside a sale or transfer of 
goods, as having been made in violation of the act, the facts of the illegal trans- 
action should be set out. — Hallack y. Tritch, 17 N.B. R. (C. Ct. Col.) 293. 

2. The wife cannot plead the discharge in bankruptcy of her husband in 
bar of an action against her for one-half a community debt, if she has accepted 
the community. — Ludeling v. Felton, 17 N. B. R. (Sup. Ct. La.) 310. 

See DiscHarGE, 8. 
PLEDGE. 

1. Where a pledge is made in good faith for a valuable consideration, and 
not in violation of the Bankrupt Law, the assignee cannot disregard the con- 
tract and recover the property. — Yeatman v. New Orleans Savings Inst., 17 
N. B. R. (Sup. Ct. La.) 187. 

2. The rights of a pledgee are not impaired or affected by any of the pro- 
visions of the Bankrupt Law. — Jbid. 

3. Nor are his rights impaired by failing to appear in the Court of Bank- 
ruptey, or refusing to become a party to proceedings in another jurisdiction by 
proving his debt. — Jbid. 

See ConversION; Proor, 4. 


PRACTICE. 
Objection that there was no direction from the Bankruptcy Court to bring 
the suit cannot for the first time be raised in the Appellate Court. — Hallack 
v. Tritch, 17 N. B. R. (C. Ct. Col.) 293. 


PREFERENCE. 


1. No creditor who has received a preference, having at the time reasonable 
cause to believe the debtor insolvent, is authorized to institute proceedings in 
bankruptey. — Ecker v. McAllister, 17 N. B. R. (Ct. App. Md.) 42. 

2. But if such creditor received a conveyance of property from the debtor, 
having reasonable cause to believe him insolvent, he received a preference, 
and could not have proved his debt; and, if he could not have proved his debt, 
the promise to pay the debt in consideration of such forbearance was without 
consideration, and there could be no recovery upon it. — Jbid. 

3. Mere non-resistance of a debtor to judicial proceedings against him, 
when the debt is due and there is no valid defence to it, is not the suffering 
and giving of a preference under the Bankrupt Act. — Tenth Nat. Bank, §c. v. 
Warren, 17 N. B. R. (U.S. 8. Ct.) 75. 

4. If a debtor is in fact insolvent, and a creditor receiving an alleged pref- 
erence has actual notice of a state of facts constituting in law such insolvency, 
there arises a presumption of actual knowledge on the part of such creditor of 
the unlawful result of his act; and such presumption must be held conclusive, 
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until rebutted by proper proof on the part of the creditor. — Jn re Hanck, 17 
N. B. R. (Iowa Dist.) 158. 
See PRESUMPTION. 
PRESCRIPTION. 

An assignee, under sect. 5057 of the Gen. Stats., is not barred by the lapse 
of two years from instituting or becoming a party to litigation, for the 
partition of a partnership. — Latting v. Fassman, 17 N. B. R. (Sup. Ct. La.) 
133. 

PRESUMPTION. 

When the probable consequence of an act is to give a preference, the debtor 
will be conclusively presumed to have intended to give such preference. — 
Ecker vy. McAllister, 17 N. B. R. (Ct. App. Md.) 42. 

See PREFERENCE, 4. 

PrincipaL AND AGENT. — See MortGaGeE, 2. 
PRINCIPAL AND Surety. — See EvipENcE, 2. 


Priority. 

1. Under sect. 5101, a preferred creditor can only have, under the composi- 
tion statute, a priority in payment out of what assets the debtor has which 
would go to his assignee in bankruptey.—Jn re Chamberlin, 17 N. B. R. 
(S.D. N. Y.) 49. 

2. Where the record shows the entire judgment, damages, and costs, as a 


debt due the United States, it is entitled to priority of payment of the costs 
as well, and is not bound to make proof of the claim.—ZIJn re Bousfield & 
Poole Manuf. Co., 17 N. B. R. (N. D. Ohio) 153. 


Promissory Nore. — See Proor, 1. 


Proor. 


1. A note cannot be proved against firm assets, which was indorsed by one 
- member of a firm, without the knowledge or consent of his copartner, as an 
accommodation in the name of the firm, for the benefit of a third person. — 
Inre Irving, 17 N. B. R. (S. D. N.Y.) 22. 

2. The creditor of a firm, holding security upon the separate property of 
one of the partners, may prove against the joint estate without releasing his 
security, although the partner owes no individual debts. — Jn re Thomas, 17 
N. B. R. (E. D. Wis.) 54. 

3. A. and B. were partners. Prior to proceedings in bankruptcy, A: sold out 
to B. his interest in the firm, agreeing to assume the firm debts, and indemnify 
B. from all liability thereon. Held, that B. could not, under sect. 5068, prove 
as contingent debts the differences between the total amounts of the firm 
debts and the dividend which A.’s estate may pay, he not having paid any of 
those differences. — In re Phelps, 17 N. B. R. (S. D. N.Y.) 144. 

4. Where the separate property of the partner is pledged for the debt of the 
firm, the creditor may, and is indeed bound to, prove at the request of the 
separate creditors his whole debt, without deduction, against the joint assets; 
but only the deficiency, after disposing of the security, against the separate 
assets of the individual. — Jn re May, 17 N. B. R. (Mass. Dist.) 192. 
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5. A few days before the first meeting, a creditor holding a mortgage for 
$15,000 on the bankrupt’s real estate caused the same to be sold at public 
auction, bidding it in himself for $14,250, and offered the balance for proof as 
an unsecured claim. Objections were made; but the register allowed the proof, 
and by that means the requisite quorum to choose an assignee was secured. 
Held, that no such mode of ascertaining the value of mortgage security is ree- 
ognized by the Bankrupt Law; that the register exceeded his authority when 
he decided in favor of the validity of the proof of claim, and allowed the cred- 
itor to vote; and that the choice of assignee under such circumstances was 
irregular. — Jn re Hunt, 17 N. B. R. (N. J. Dist.) 205. 

6. It is no objection to a proof that the courts or a jury may find difficulty 
in assessing damages for a breach of an absolutely broken contract, any more 
than there may be complications in an account; and so is the law of con- 
tingent debts, if the contingency happens before the close of the bankruptcy. 
—Inre Elliot Felting Co., 17 N. B. R. (Mass. Dist.) 228. 

7..The bankrupts were makers, and H. was indorser, of a note for $6,000, 
which the bank discounted. Before the note became due, the bank knew that 
the makers were such solely for the accommodation of the indorser. The 
bank then discounted the indorser’s note for ninety days for $5,000, passed 
the proceeds of the discount to his private account, and gave his check for 
36,000. The last note was not secured by an indorser thereon; the bank re- 
tained the first note for $6,000, and seek to have it allowed against the 
makers’ estate. Held, that the makers were sureties, and that they were dis- 
charged by an extension of time to the principal, without their assent. — The 
Valley Nat. Bank v. Meyers, 17 N. B. R. (E. D. Mo.) 257. 

See Contract, 1; FRAUDULENT PREFERENCE; MortGaGE, 2; Priority. 


RECEIVER. 


To entitle a mortgagee to have a receiver appointed, it must appear that 
the mortgaged premises are an inadequate security for the debt, and that the 
mortgagor, or other person personally liable for the debt, is insolvent.— - 
Burlingame v. Paice, 17 N. B. R. (Sup. Ct. N. Y.) 246. 


ReEcorpD. 


The act of Congress of 1790, in regard to authentication of records, does 
not relate to proceedings in the Federal courts. — Miller v. Chandler, 17 N. B. R. 
(Sup. Ct. La.) 251. 

REDEMPTION. 

The property of a bankrupt sold on execution to a judgment creditor may 
be redeemed by the assignee, without paying the unsatisfied portion of the judg- 
ment, or taking the property subject to the lien of such judgment. — Lloyd v. 
Hoo Lue, 17 N. B. R. (Dist. Cal.) 170. 


REVIEW. 
1. Where specifications of objections to a bankrupt’s discharge have been 
overlooked, no trial ordered, and a discharge granted, such error or irregularity 
is one which is the subject of review in the Circuit Court. — Jn re Buchstein, 


17 N. B. R. (S. D. N. Y.) 1. 
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2. But proceedings for such review must be taken within the time prescribed 
by the rules, and before the bankrupt has acted upon his discharge. — Ibid. 


SALE. 


A purchaser at a sale by an assignee in bankruptcy takes the estate subject 
to all equities against it, and it is immaterial whether he knows it or not. — 
Steadman vy. Taylor, 17 N. B. R. (Sup. Ct. N. C.) 283. 


Securep Crepiror. 

A secured creditor may at any time release his security as to the whole or a 
part of his debt; and if he does so seasonably, before the hearing and decision 
as to the quorum of creditors and debts, he at once occupies a position where 
le is entitled to be ranked as a creditor having a provable debt, in determining 
both the number of creditors and the aggregate of provable debts. —Jn re 
Crossette, 17 N. B. R. (W. D. Mich.) 208. 


Securep Dest. 

So long as a creditor holds ample security on property of the debtor, and 
does not waive or release the same, he is not to be counted as a creditor having 
a provable debt, within the meaning of original sect. 39, as amended in 1874. 
(Sect. 5021, Rev. Stat.) — In re Crossette, 17 N. B. R. (W. D. Mich.) 208. 

See Proor, 2. 

SEcuRITY. 

Where a claim has been proved in bankruptcy, without stating that it was 
secured, and a dividend has been received upon it, if those interested in the 
distribution of the estate do not object thereto, third parties, not being so 
interested, have no standing to do so. — Bassett v. Baird, 17 N. B. R. (Sup. 
Ct. Pa.) 177. 

See Proor, 3. 

SET-OFF. 

The bankrupt corporation was extensively engaged in manufacturing flour 
and storing grain in an elevator attached to its mill. Previous to the bank- 
ruptey, and in ignorance of the insolvency of the corporation, the defendant 
purchased a storage receipt issued by the corporation to a third person for a 
quantity of wheat, and liad demanded a delivery of the same, which was refused. 
Ina suit by the assignee of the corporation to recover money in the defendant’s 
hands belonging to the corporation at the time of the adjudication, held, that 
the defendant might set off the same against the value of the grain converted. 
— McCabe v. Winship, 17 N. B. R. (Minn. Dist.) 113. 


Strate. — See Dest. 
Surety. — See FRAupDULENT PAYMENT; Proor, 7. 
SURRENDER. — See FRAUDULENT PREFERENCE. 


TRADESMAN. 

1. A livery-stable keeper who bought horses for his business, and only sold 
them when they became disabled or unfit for the business, or in slack times, or 
other reasons of that kind, and who boarded horses belonging to other parties, 
feeding them with hay, &c., purchased by him, is a merchant or tradesman 
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within the meaning of subd. 7 of sect. 5110 of the Revised Statutes. — Jn re 
Odell, 17 N. B. R. (S. D. N.Y.) 73. 

2. The word ‘ tradesman,’ as used in the Bankrupt Law, sect. 5110, means 
a smaller class of merchants. — Jn re Stickney, 17 N. B. R. (E. D. Mo. C. Ct.) 
305. 

3. The members of a firm owned a farm, and carried on business appertain- 
ing to that farm, but did no business of merchandising, nor held themselves 


out to the community in that capacity. Held, not tradesmen, within the 
meaning of the act. — Jbid. 


See DiscHarer, 4. 

TROVER. 

The holder of a chattel mortgage executed in 1871 took possession of the 
property in 1874, and appropriated it to his own use. Several months after, 
the mortgagor was adjudicated a bankrupt. J/eld, his assignee could not 
maintain an action of trover to recover the value of said property. — Jones v. 
Miller, 17 N. B. R. (N. J. C. Ct.) 316. 


Votre. — See FRAUDULENT PREFERENCE. 
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BOOK NOTICES. 


BOOK NOTICES. 


Elements of International Law. By Henry Wueaton, LL.D., Minister of 
the United States at the Court of Prussia; Corresponding Member of the 
Academy of Moral and Political Science in the Institute of France; Hon- 
orary Member of the Royal Academy of Sciences at Berlin, &c. English 
Edition. Edited, with Notes, and an Appendix of Statutes and Treaties, 
bringing the work down to the present time, by A. C. Boyp, Esq., LL.B. 
(Camb.), Barrister-at-Law, of the Inner Temple, and Midland Circuit; 
author of ‘* The Merchant Shipping Laws.’? London: Stevens & Sons, 
119 Chancery Lane, Law Publishers and Booksellers. 1878. pp. 738. 


A HANDSOME and convenient edition of our esteemed classic. The notes 
are unpretending, concise, generally clear and to the point, while they are, on 
the whole, so brief as to keep the volume of a manageable size, in itself no 
small advantage. The editions of Lawrence and Dana are not, and are not 
intended to be, in any manner superseded, but are considered by the present 
editor to be out of print. They are, however, very easily accessible; and, in 
examining any particular subject, the inquirer will by no means neglect them, 
nor the later work of Mr. Field, which, perhaps, presents the condition of pub- 
lic law as fully and accurately as it has ever been given. 

We should remark upon the cases of the Alabama and the Virginius at 
some length in this connection, dissenting as we do from the English editor 
on many points respecting each, had we not already given our views very fully 
in previous numbers of our magazine,! — views which we have seen, as yet, no 
occasion to modify. There are other instances in which the editor’s patriot- 
ism is too much for his philosophy; but they are too obvious for special criti- 
cism. We are every day reminded that the law of nations, except what is 
derived from the ancient Greeks, is almost exclusively of very modern origin. 
The term ‘jus gentium,’’ when used as importing this jurisprudence, is mis- 
leading, in so far as it indicates that the phrase was used in the sense of our 
time by the ancient Romans. With them it was not so used, but imported 
simply that branch of their municipal law which applied to foreigners, mer- 
chants, and others, having business or causes within the jurisdiction of the 
pretor. When the Roman people had occasion for public law, they made it, 
vro re nata, as has been quite the custom with every nation, whenever, like 
the Romans, it has enjoyed overmastering power. Let us glance for a 
moment at the state of things half a century after Grotius — the father of the 
science — issued his great work, say two hundred years ago. The Grand 
Monarque then substantially made the law of nations. Who was to withstand 


1 The Distribution of the Geneva Award, VIII. Am. Law Rev. 18-41; The Vir- 
ginius Case, id. pp. 470-507. 
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or criticise him? England was his stipendiary, and was trembling, besides, 
before the besom, full high advanced, of Van Tromp; Prussia was an unborn 
kingdom; Russia, just emerging from barbarism, and scarcely known, except 
as a doubtful match for Sweden; Germany, made up of small and hostile prin- 
cipalities; Spain, sunk from her pride of place into comparative imbecility; 
while the capital of Austria was besieged by the Turk with half a million men, 
and looked for her possible salvation only to her late despised neighbor, the 
King of Poland; while on our own great continent the Spaniards were gath- 
ering gold in the south, and in the north a few French and Indians were 
engaged in internecine strife, and the red Iroquois held the balance of power, 
The proverb, that power is perpetually stealing from the many to the few, ap- 
plies to municipal communities; on the wide theatre of the world, it moves, 
and by no means furtively, from the few to the many. When it is distributed 
with tolerable equality, nations say, ‘* Let us reason together; ’’ but, as between 
the strong and the weak, the ultima ratio regum is still the leading argument, 
and substantially always in use, though not at all times specially obtruded. 
And ti.» science is so far new, that even among the best-instructed statesmen 
fundamental principles are frequently forgotten in the discussion of very 
serious matters. Lord Derby tells Mr. Fish that he cannot carry out a treaty 
between Great Britain and the United States, because an act of Parliament, 
passed since the date of the treaty, has forbidden it, — an apology presented as 
an excuse. The minister may well have been embarrassed by the anomalous 
position in which his government had placed itself and him; but a foreign 
nation had nothing to do with that embarrassment. Each State is an entity, 
—an entirety standing by itself. It has its own laws and its own modes of 
operation within itself. To other States it is an individual, having duties as 
well as rights to be performed or enforced upon principles of wider scope. 
If it is so disordered by internal maladies, or has so far disabled itself 
by an incongruous distribution or exercise of its own faculties, that it 
cannot respond to the claims of other States, it should confess its incapacity, 
—extenuate it, if that be desirable; but, at all events, confess it. All 
this, of course, is elementary. Instead of contending that the action of 
Parliament had modified the treaty, the English minister should have simply 
said that the treaty had been broken, and invited negotiation upon that 
basis. 

Perhaps we may remark, episodically, that as the claim of Great Britain in 
this particular instance was that it might rightfully refuse to deliver up our 
criminals, except with certain novel limitations, it would have been as well for 
the United States at once to have acquiesced, — to have allowed England to 
keep all our evil products, and to have held ourselves still nen. and even 
anxious, to return to her maternal bosom all her own. 

Another obvious error prevailed in England during the late war of the 
rebellion. Her government was possessed with the idea, when the United 
States urged that England was bound to have or to make such municipal 
laws as would enable her to meet her international obligations, that the 
United States was claiming a right to call upon her for the enforcement of her 
municipal laws simply, and not as a means of performing her acknowledged 
duty to a friendly State. And this idea descended among her juridical writers; 
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but it wasa mere dream. No such claim was ever made. It is diverting to find 
in the notes we are considering a colt of the same nightmare. The editor con- 
siders that the British Foreign Enlistment Act of 1870 contains provisions in 
excess of what international law requires as the duty of a neutral, and says, 
“Thus the question arises, whether a belligerent can claim, as a right, the 
putting in foree of such a municipal law in his behalf, and make the omission 
to do so a ground of grievance.’’ And he gives an able reply in the negative 
to what he calls the question from the pen of Lord C. J. Cockburn (p. 525). 
Now, we submit that there never was, in reality, any such question; but we 
are glad to find ourselves in cordial agreement with the noble and learned 
casuist, whether the man of straw which he has so effectually demolished be 
his own or another’s offspring. ; 

But even now and here, in our own country, it is seriously maintained by 
some intelligent persons that the sufferers by British negligence, whose claims 
were presented by the United States to the Geneva Tribunal, and in whose 
favor an award was distinctly made, can have no right against the government 
which has received their money for them, because Mr. Fish, the then Secretary 
of State, expressly instructed the counsel for the United States not to commit 
the government in any way respecting the disposition it should make of the 
money to be received on account of those claims. This error, also, arises 
from forgetfulness of fundamental principles. The United States, being a 
State, made an agreement with Great Britain, another State, that certain 
claims of citizens of the former against the latter should be referred to the 
arbitrament of certain persons, whose award thereon should be final; and that 
agreement was reduced to writing, fully and clearly.. Counsel were appointed 
by the United States authorities to present those claims under it. Now, who 
had a right to change that agreement? Clearly the contracting powers only. 
The contracting power of the United States was, for this purpose, vested in the 
President and the Senate. How, then, could the Secretary of State modify the 
treaty, or affect the rights of parties under it? If he could do so, why could 
not the Secretary of the Senate do the like? These questions answer them- 
selves, at least for readers such as ours. 

To illustrate, again, the capacity of official persons to forget well-known 
principles, we quote from page 507 an amusing case, — amusing now, though 
serious enough at the time of its occurrence. ** A ship captured by the Ala- 
bama in 1863, and converted by her into her tender, by the name of the 
Tuscaloosa, was received as such at the Cape of Good Hope, and supplied 
with provisions. Subsequently, she called there again, and was seized by the 
authorities, as she should have been at first. But this time the Home Gov- 
ernment conceived that she should be released and delivered to the Confederate 
authorities; not because it was right in itself, but because, having been previ- 
ously treated with hospitality as a public ship, she was entitled to expect 
similar treatment on the next occasion,’’ which is much the same as saying 
that one who has, by mistake, received a criminal as a guest into his family, 
is bound to receive him as such whenever he may choose to call. 

With such high examples before him, our editor may be excused for occa- 
sional confusion in his own ideas. For instance, when he says (pp. 526, 527). 
* It is advisable during war for a neutral to make special regulations for his 
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subjects; but this cannot be demanded by a belligerent as a matter of right, 
All he can demand is, that the neutral, by whatever means he thinks proper, 
should, bona side, do his best to prevent violations of his neutrality,’’ — he shows 
himself still under the influence of the familiar dream. Otherwise, he would 
have said, in effect, that if the neutral has already made general regulations 
which are sufficient to prevent violations of neutrality, there is no occasion for 
special; if not, then it is his duty to make regulations, special or general, as 
he pleases, but, at any rate, such as will meet his obligations. 

In taking our leave of what is, on the whole, a good book, we have only to 
add, that the few Acts and Treaties in the Appendix are judiciously selected, 
and that the Index leaves very much to be desired. 


United States Reports. Vol. XCV. Cases argued and adjudged in the 
Supreme Court of the United States. Reported by Wittiam T. Orrto. 
Vol. V. Boston: Little, Brown, & Co. 1878. 


We think Mr. Otto improves in some respects as a reporter, and many of 
the defects which we have pointed out in former volumes are much less 
apparent in the one now before us. Still, we are compelled to say that he is 
below the standard which should be required in the reporter of so high a tribunal. 
There is still a grievous lack of neatness and finish in his work; and while he 
is far superior to Howard, and is free from the affectations and bad taste of 
Wallace, his deficiencies seriously impair the value of his reports, and, we think, 
likewise materially lower the reputations of the judges whose opinions he pub- 
lishes. The judges are busy, overworked men, who, in the pressure of more 
important matters, sometimes pay little attention to minor matters of detail; 
and this neglect gives to their opinions a slovenly appearance, which a finished 
reporter might easily remedy. As Mr. Justice Story once said, in a letter to 
Mr. Peters, a reporter should to some extent be a critic and corrector of the 
work of the court, and not merely a transcriber and publisher of its opinions, — 
errors, omissions, and all. Todo this, however, he must be an exact, scholarly 
lawyer, and one trained to the niceties of literary work. Such a reporter 
our highest court has not had since Wheaton, and it has suffered somewhat 
in reputation in consequence. Such a reporter would prevent Mr. Justice 
Swayne’s citing as a recognized authority an overruled case, as he does when 
he cites, on p. 325, Miller v. New York & Erie Railroad, 21 Barb. 513, over- 
ruled in the Court of Appeals in Albany Northern Railroad v. Brownell, 
24.N. Y. 345. 

In nothing is Mr. Otto so deficient as in his headnotes. As a legal decision 
consists in applying established principles of law to the facts of a particular 
case, the headnote or syllabus, to be of real value, should state enough of the 
facts to enable the reader to comprehend the new application of the law. Too 
frequently Mr. Otto merely states a legal proposition as his headnote, which no 
one disputes, — often a mere quotation from the opinion, — while he leaves the 
reader in entire ignorance of the application of this proposition, which is the 
only thing that makes the case of any value. Thus, in Pacific Railroad v. 
Ketchum, p. 1, his headnote consists of two paragraphs: ‘* 1. Appeals in equity 
are heard in this court upon the pleadings and proofs below. No evidence can 
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be submitted, nor can the pleadings be amended here.’’ (Certainly, in 
the year of grace 1878, it is not necessary to tell us this. On looking at the 
opinion, we find this is merely a quotation of a remark made arguendo by the 
Chief Justice.) ‘*2. Without deciding whether a case may not arise in which 
it would appoint a receiver pending an appeal here, the court declines to do 
so upon the showing in this case.”” The headnote ought to have stated the _ 
facts under which a receiver was asked for, and then the refusal of the court 
to appoint one, and nothing else. As it is, the headnote is worthless. 

Again, in Insurance Co. v. Dutcher, p. 269, Mr. Otto’s headnote is as fol- 
lows : ** The court holds that the assured, having elected to discontinue the 
payment of premiums, is entitled to a paid-up policy pro tanto, without paying 
her note to the company for part premiums, but that the note will be a lien on 
such policy, and, with interest, less the accruing dividends of profits, must, 
when the policy becomes payable, be deducted from the amount thereof.’ 
The reader can infer that this was the case of a policy in a mutual life insur- 
ance company, and if the headnote means any thing, it means that in every life 
policy of that kind the assured would have this right. But it is very apparent 
that such a right depends upon the terms of the policy. As Mr. Justice 
Swayne says, in beginning his judgment : ‘In order to reach the proper solu- 
tion of the question to be decided, it is necessary at the outset carefully to 
analyze so much of the policy as bears upon the subject; ’’ and he proceeds to 
do this at length. The terms of the policy ought surely to appear in the head- 
note. We do not expect in these days to find in a reporter a Saunders or a 
Comyns, a Binney or a Metcalf, but we have a right to expect in our highest 
court better reporting than this. 

The volume before us, as is apt to be the case with the first volume of each 
term of the court, is not very interesting, and a large part of the cases are not 
of general importance. In Packet Co. v. Keokuk, p. 80, it was held that the 
city of Keokuk, having by charter the exclusive right of making wharves 
along the banks of the Mississippi within the corporate limits, and of regulat- 
ing and collecting wharfage rates, it was not contrary to the Federal Constitu- 
tion for it to charge rates to enrolled and licensed steamboats mooring at its 
wharves, in proportion to their tonnage. 

New Jersey v. Yard, p. 104, presents an extremely nice question in respect 
to charters. In 1835, the Morris and Essex Railroad Company was incorpo- 
rated by the legislature of New Jersey, a rate of taxation of it fixed, and a 
right to alter, amend, or repeal the charter reserved. In 1836, a supplemental 
charter was granted it, with alike reservation. In 1846, a general act relating 
to corporations was passed, which enacted that the charter of every corpora- 
tion which should thereafter be granted by the legislature should be subject to 
alteration, suspensiv~ and repeal, in the discretion of the legislature. (We 
wish, in passing, to . .y to Mr. Otto, that so important a statute as this should 
be quoted totidem verbis. No abstract of it can be relied upon.) In 1862, a 
general act in respect of the taxation of corporations was enacted. In 1865, a 
new supplemental charter was granted the Morris and Essex Railroad Com- 
pany, giving it new privileges, fixing its rate of taxation (which was to be in 
lieu of all other taxes), providing for its acceptance, and containing no reserva- 
tion of a right to alter or repeal it. The court, speaking through Mr. Justice 
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Miller, held, without dissent, that neither the reservation in the original 
charter, nor the general act of 1546, applied to this supplemental charter, 
which, after its acceptance, constituted an irrevocable contract between the 
State and the company; and that, therefore, the rate of taxation fixed 
thereby could not be increased. 

The decision is not so surprising in itself, as in the fact that Mr. Justice 
Miller, who has been so much more cautious than the majority of the court in 
extending the clause in the Constitution about contracts to State grauts, should 
deliver it. The case is certainly a very close one; and, while our own judg- 
ment is against the conclusion of the court, we cannot say there are not pre- 
cedents in the Supreme Court reports which will sustain it. 

Farrington v. Tennessee, p. 679, is a much more doubtful case. In that, a 
majority of the court (Justices Clifford, Field, and Strong dissenting) held 
that where the charter of a bank provided that it ‘‘ shall pay to the State an 
annual tax of one-half of one per cent on, each share of the capital stock sub- 
scribed, which shall be in lieu of all other taxes,’”’ a subsequent law, imposing 
an additional tax on the shares in the hands of the stockholders, was a law 
impairing the obligation of a contract. Mr. Justice Strong, in his very con- 
clusive dissenting opinion, says he cannot reconcile the decision with those of 
Van Allen v. The Assessors, 3 Wall. 573, and The Delaware Railroad Taz, 18 
id. 206; and we agree with him. It seems to us still more difficult to reconcile 
the case in principle with the Savings Bank Cases, 6 id. 594, 611, in which 
the court held that a franchise tax on a savings bank, proportioned to the 
amount of the deposits, was not a tax on the United States stock, in which 
the shares were invested. 

Mr. Justice Swayne, who delivered the judgment of the court, becomes 
very eloquent in parts of his characteristic opinion on the subject of contracts, 
and cites some new authorities, as where, on p. 684, he cites Gibbon’s Auto- 
biography, 14, and that only to the point that the British Parliament can pass 
bills of attainder and acts of confiscation. One passage we cannot omit to 
quote in full: — 


“ A compact lies at the foundation of all national life. Contracts mark the prog- 
ress of communities in civilization and prosperity. They guard, as far as is possible, 
against the fluctuation of human affairs. They seek to give stability to the present 
and certainty to the future. They gauge the confidence of man in the truthfulness 
and integrity of his fellow-man. They are the springs of business, trade, and com- 
merce. Without them society could not go on. Spotless faith in their fulfilment 
honors alike communities and individuals. Where this is wanting in the body 
politic, the process of descent has begun, and a lower plane will be speedily reached. 
To the extent to which the defects exist among individuals, there is decay and 
degeneracy. Asare the integral parts, sois the aggregated mass. Under a monarchy 
or an aristocracy, order may be upheld and rights enforced by the strong arm of 
power. But a republican government can have no foundation other than the virtue 
of its citizens. When that is largely impaired, all is in peril. It is needless to lift 
the veil and contemplate the future of such a people. vist v. Child, 21 Wall. 
441; 1 Montesquieu’s Spirit of Laws, 25. History but repeats itself. The trite old 
aphorism, that ‘ honesty is the best policy,’ is true alike of individuals and communi- 
ties. It is vital to the highest welfare.” 


BOOK NOTICES. 787 


It is a pity Mr. Justice Swayne had not been in the Senate, to reply to 
“The tall Sycamore of the Wabash,’’ and some other bi-metallists on the 
Silver Bill. While sympathizing with the feelings which found vent in this 
eloquent outburst, we do not think the sacredness of contracts is aided much 
by such decisions as Farrington v. Tennessee. 


Analysis of American Law. By Tuomas W. Powett. Second Edition. 
Philadelphia: J. B. Lippincott & Co. 1878. 


In a ‘ prefatory note’’ to the present edition of this work, Mr. Powell 
informs his readers that ‘‘ the Analysis has been favorably received and highly 
commended by the most eminent lawyers in various parts of the Union, for its 
just analysis of its subject and its grouping of its various divisions, and for its 
clear enunciation of principles and definitions. More recently we have, in 
numerous instances, received evidence, not only of its value as a text-book for 
the student, but also its practical usefulness in the hands of the practitioner. 
A learned judge informs us that he had an occasion to determine the law in 
relation to an implied warranty on the sale of an article, and the difference 
between the sale of a natural object and that of the sale of an artificial or 
manufactured article. In order to confirm Iris own notion of the law, he 
looked into quite a number of law-books, and found nothing quite satisfactory. 
He then turned to the Analysis, and there he found, on pp. 277, 278, the law 
for which he was searching. . . . Another lawyer assured us he would have 
lost a recent case upon contract if he had not introduced to the court and the 
jury the law as developed on pp. 280-283, where the law in relation to the 
partial performance of a contract is better condensed and illustrated than 
anywhere else. 

‘* An able and experienced lawyer, upon reading p. 218, on the subject of 
the law and examination of the title to land, said that that page was worth 
the cost of the book;’’ and, finally, the prefatory note ’’ concludes, ‘+ It has 
been frequently asserted by good judges that the Analysis contains more good 
law than any other book of seven hundred pages, and should be found in every 
law library.”” 

As we expressed a very unfavorable opinion of this book when the first 
edition was published (4 Am. Law Rev. 747), we have thought it right to 
lay before our readers the author’s estimate of his own performance, in order 
that no injustice may be done him. Our readers may perhaps notice a simi- 
larity between his style and that in vogue among certain members of the 
medical profession not in regular standing. There is the same high com- 
mendation of the specific offered to the public, and there are the same testi- 
monials from sufferers who have derived great benefit from its use, after 
trying other remedies in vain; but we forbear to push the comparison further. 
Prefaces like this are rare in legal literature, and we need not anticipate the 
judgment of the profession. 

We might perhaps safely end our notice here, but, in view of the indorse- 
ments which Mr. Powell quotes, we have taken pains to examine the work again, 
thinking that perhaps our original judgment should be modified. We see no 
reason, however, to change our opinion, that the book is of little value. 
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The author's bold and original method of dealing with abstract principles 
is fairly illustrated by this passage, which we quote from page 39: — 

‘** The instances of the establishment of government by power are numerous. 
This power may be either physical or moral,—it may be the power of the 
sword or the power of mere intelligence. The government founded in England 
by William the Conqueror is an instance of a government founded wholly by 
physical power, —the sword. Its origin has its influence upon the govern- 
ment to this day. Their charters of liberty, since procured by the people, are 
more in the nature of concessions wrenched by the subjects from their 
sovereign, than a compact between the people and those they have placed to 
rule over them. Moral power has also great influence in the establishment of 
government. Was it not moral force that placed Leopold on the throne of 
Belgium? Was it not the same power that placed Maximilian as Emperor 
of Mexico ? and then again to enable the people to resist the injustice, and to 
expel him? This moral force and influence exist among nations as well as 
between individuals; it has set up governments and put others down, and 
that same power may again be exerted.”’ 

This passage is full of instruction, and will repay careful study. 

That his propositions are carefully guarded is shown by the following, 
quoted from page 329: — 

‘* Illegitimate children, or bastards, are fully as much the objects and care 
of the law as those born of lawful wedlock. . . . Such child is here no such 
outcast, innocent as he may be, as he is made to be by the common law.’’? The 
Italics are ours. A more careless writer would have overlooked the many 
guilty bastards, who are responsible for their own paternity. 

Indeed, we are not satisfied with the statement on pp. 277, 278, where 
alone, as the preface tells us, the ** learned judge ’’ found his own views of 
the law satisfactorily confirmed. The main proposition is sound, ‘‘ The sale 
of personal property may be vitiated by fraud and deceit;’’ but the author 
proceeds, ‘* and it is not only necessary that the representations should be 
false in point of fact, but that there should be a scienter or knowledge of the 
defect on the part of the vendor. For however false the representations may 
be in fact, yet if they were made in ignorance, — believing them to be true 
and in good faith, —no responsibility is incurred unless there be a warranty.” 
No student would understand from this statement that a vendor who repre- 
sents that certain facts exist as of his own knowledge is equally liable if the 
representations are false, whether he knew them to be false or not. 

But we will not weary our readers with further quotations, nor have we 
space for a further discussion of the book. We have preferred, in the main, to 
let Mr. Powell speak for himself in this notice, contenting ourselves with the 
statement, that our first impression of the book is not changed by a second 
examination. 


The Law of Trade-Marks, &c. By Lewis Boyp Sepasttan, B.C.L., M.A., 
Barrister-at-Law. London: Stevens & Sons, 119 Chancery Lane, Law 
Publishers and Booksellers. 1878. 

Tue slight examination we have been able to make of this little book justi- 


fies us, we think. in pronouncing it one of the best upon the prolific subject of 
which it treat .. 
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We do not mean to be understood that the author has exhausted his subject, 
nor that he has even treated it in much detail. Far from it. But, in the nine 
brief chapters which comprise the original text, he has succeeded in presenting 
a summary of the law, pertaining to the various branches of this subject, in a 
clear, well-arranged, and succinct manner. 

In stating principles or results, so far as they are derived from decided 
cases, he has generally interwoven into his text, very skilfully, the precise 
language of the court whose opinion is cited, without, at the same time, load- 
ing it with long quotations. 

It would be unfair to institute a comparison between this treatise and Mr. 
Coddington’s book on Trade-Marks, because the latter only professes to be a 
‘ Digest of the Law of Trade-Marks;”’ and, if his paragraphs and sections are 
somewhat conflicting and contradictory, he would probably have us refer that 
peculiarity to the courts which made the decisions, rather than to the digester. 

The table of cases cited is very conveniently arranged, giving, in separate 
columns, the court and the reporter, as well as the page where cited. 

Mr. Sebastian has not overlooked the leading American cases upon his sub- 
ject, and, in his preface, thus gracefully refers to them: — 

“Such decisions are, it is admitted, ‘intrinsically entitled to the highest respect ;’ 
and though they are, of course, not in any way binding upon British courts, it may 
reasonably be anticipated that English judges will, in similar circumstances, arrive 
at similar conclusions with the courts of the United States.” 


Reports of Cases decided in the Circuit and District Courts of the United States 


for the Ninth Circuit. Reported by L. 8. B. Sawyer, Counsellor-at-Law. 
Volume IV. San Francisco: A. L. Bancroft & Co. 1878. 


WE are getting to look with interest for the appearance of each successive 
volume of Sawyer’s Reports, which now form an acknowledged and important 
part of the series of reports of the courts of the United States, with whose deci- 
sions it yearly becomes more and more necessary for a lawyer to be familiar. 
The Ninth Circuit, comprising California, Oregon, and Nevada, is a circuit of 
vast extent, —a single State containing, as Sawyer, J., says, p. 184, more 
territory than the Middle and New England States together. The population 
is scattered and small, compared .to the extent of country; but the pecuniary 
interests involved in many of the controversies are enormous, and the ques- 
tions raised and decided are often novel, interesting, and important. 

With the increasing facilities for commerce, and the spread of trade from 
State to State, the number of suitors who seek the courts of the United States 
has, within the last ten years, largely multiplied, and it becomes, therefore, of 
considerable interest that the decisions of those courts should be accessible 
and carefully reported. 

This volume compares favorably with any of its predecessors, and with the 
reports of any of the Circuit or District Courts of the United States. With a 
little more attention to making the headnotes an expression of the opinion, — 
a digest rather than an index, — Mr. Sawyer would, we think, merit the cor- 
dial thanks of the profession. 

A few of the cases we desire to mention. Chapman v. Toy Long, p. 28, 
where the Oregon Constitution provided that “‘no Chinaman . . . shall ever 
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hold any real estate or mining claim, or work any mining claim therein,’ and 
the treaty between China and the United States of 1868 provided that a subject 
of China should enjoy the same privileges and immunities, in respect to travel 
or residence in the United States, as the citizens of the most favored nation. 
The court, Deady, J., obiter, says that the constitutional provision cited is in 
conflict with the treaty, and therefore void; but decides that, as no person 
not a citizen of the United States, or who has not declared his intention to 
become one, can, under the United States statutes, explore, purchase, or locate 
on mineral lands of the United States, and as no Chinaman can be naturalized 
here, equity will enjoin, as a trespasser, a Chinaman from working lands 
which he has bought, and long and peaceably worked, at the suit of a stran- 
ger, who, under the mining regulations of the district, has, at some later time, 
‘filed the proper location. 

In The Ocean Spray, p. 105, Deady, J., decides, among other things, that 
persons shipped as ‘* sealers ’’ to capture seals, and who took no part in the man- 
agement of the vessel, and rendered no service on board, were mariners, and had 
a lien on the vessel for their wages, seating being the object of the voyage. 

In Trafton v. Nougues, p. 178, Sawyer, J., holds that a cause to settle con- 
flicting mining claims, although they are founded on, and the rights in con- 
troversy are derived from, the Statutes of the United States, is not removable 
from the State to the United States court on that account, unless it clearly 
appears that a disputed construction of some statute of the United States is 
involved. 

Kinney vy. Consolidated Virginia Mining Co. occupies seventy-two pages of 
this volume, and is printed at length, the reporter tells us, on account of the 
number of applications for copies from the various mining sections. The 
opinion is by Sawyer, J. The case does not seem to us of especial interest, 
but the headnotes are a monument of bad reporting, which almost require us 
to take back our commendation of Mr. Sawyer’s method. The eigh, enth 
headnote, not to mention any others, is—‘‘No Mistake. There was 
no mistake in the conveyance in question.’”? What the conveyance was, or 
what mistake was claimed, is not mentioned by the reporter. 

Pages 457-697 contain opinions and charges to juriesof Mr. Justice Field, 
the justice of the Supreme Court allotted to the Ninth Circuit, in cases de- 
cided from 1863 to 1868, and not previously reported; also some opinions and 
charges of Hoffman, J., the district judge of California, during the same 
period. 

Some of these are of considerable interest, and are well worth reporting; 
but our space will not permit any special notice of them. 


Reports of Cases argued and determined in the Supreme Court of Rhode Island. 


Volume XI. Arnotp Green, Reporter. Boston: Houghton, Osgood, 
& Co. 1878. 


Tue slow accumulation of reports in Rhode Island must be delightful to the 
bar of that State. This volume covers a period of more than three years, and 
contains a large proportion of interesting cases, many of which will be found 


in the present number of our Digest. We have marked a few for more par- 
ticular notice. 
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Francis v. Baker, p. 103, holds that a statute, providing for the compulsory 
reference of cases to an auditor, and the admission of his report as prima facie 
evidence of all matters referred to him, is unconstitutional, as impairing the 
right of trial by jury. The Supreme Court of New Hampshire has declared 
a like opinion in the case of King v. Hopkins, 57 N. H. 334, a judgment 
marked by the elaboration which distinguishes the utterances of that learned, 
but rather long-winded, tribunal, which has the gift of explaining a thing till 
all men doubt it. A very late Massachusetts case is the other way. Holmes 
v. Hunt, 122 Mass. 505. 

Smith v. Rollins, p. 464, is another case where the law of different States 
conflicts. This was trover by a livery-stable keeper against a customer who 
hired of him a horse and buggy on Sunday to drive to a particular place, 
but drove them to a different place, and returned them injured. It was held 
that the action would not lie, having accrued by reason of the plaintiff's own 
unlawful act. This follows a previous case in the same court, which in turn 
followed a Massachusetts decision (the well-known case of Gregg v. Wyman, 
4 Cush. 322), since formally overruled by the court which pronounced it, 
and never approved elsewhere. 

Aldrich v. Tripp, p. 141, is still another case in which the court seem to 
have gone against the better opinion (at least in New England), in holding 
a town liable for the negligence of servants of its water commissioners. 

Allen v. Woonsocket Co., p. 288, is a somewhat curious case, in which a 
corporation entered into partnership with a natural person, and was held not 
to have acted ultra vires in so doing. 

Ex parte Penniman, p. 333, involves an important constitutional question, 
on which the court were not unanimous. The petitioner having been committed 
to prison on an execution issuing on a judgment against a corporation of which 
he was a stockholder, the statute authorizing such process was repealed, and it 
was enacted that no person thereafter should be imprisoned or continued in 
prison on execution for the debts of a corporation in which he might be a 
stockholder; whereupon the petitioner sought and obtained his discharge by 
habeas corpus, the majority of the court holding that the repealing statute 
impaired only the creditor’s remedy, and not the obligation of the contract. 

Clark vy. Allen, p. 439, upholds the validity of an assignment of a life policy 
to one who has no interest in the life insured. 

In Heeney v. Sprague, p. 456, it was held that a violation of a city ordi- 
nance (as a neglect to remove snow from sidewalks) gives no right of action 
to one injured thereby, against the party in default. 

Durfee v. Jones, p. 588, is an interesting decision on the rights of a finder 
of lost property. The plaintiff having bought an old safe, left it with the 
defendant to sell, with permission to use it in the mean time. The defendant 
found a roll of bills hidden between the lining and the outer casing of the 
safe; and it was held that he was entitled to keep them, as against the 
plaintiff. 

In re Corliss, p. 638. A commissioner of the United States Centennial Com- 
mission was held to be the holder of an office of trust under the United States, 
and therefore disqualified by the Constitution to be a presidential elector. The 
judges were further of opinion, that the choice of a person so disqualified 
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resulted in a failure to elect, and not in the election of the candidate having the 
next highest number of votes. 

The general appearance of this volume is very handsome, and its details 
show care as well as capacity in the reporter. We think rather too much space 
is given to arguments of counsel; and it is certainly not good legal style to 
say that an argument was made by (for instance) ‘* Thurston, Ripley, & Co.” 
It is difficult to see how a partnership, as such, can argue a case; and such a 
form of designation is appropriate rather to a firm of grocers than to counsellors 
of the Supreme Court of a sovereign State. 


A Digest of all the Reported Decisions of the Supreme Court of the State of 
Vermont, contained in the Reports of N. Chipman, Tyler Brayton, D. 
Chipman Aikens, and in Forty-eight Volumes of Vermont Reports; also, 
of all the Decisions of the Court of the United States for the District of 
Vermont, which are found in the Vermont Reports. By Daniex Rosperts. 
Burlington, Vt. 18738. . 

Tue volume before us supplies a want which has long been felt, especially 
by the bar of Vermont. Since Washburne’s Digest, the second volume of 
which was published in 1852, and which contained no decision later than the 
22 Vermont, there has been no Digest of Vermont Reports, and no clue ex- 
isted to the contents of twenty-six volumes out of fifty-six. Mr. Roberts 
undertook the work in pursuance of a contract made with the judges of the Su- 
preme Court, acting under the authority of the legislature, and has spent several 
years in its preparation. Ie has not availed himself of his predecessor’s labor; 
but has begun de novo, and digested each case in the reports himself. The 
result is, naturally, a more symmetrical digest than could have been made on 
any other system. 

The work seems to have been done well, though of the author’s accuracy it 
is impossible to speak until the Digest has been tested in actual practice. Mr. 
Roberts has introduced one excellent feature, which we hope to see adopted 
generally. To each note of a case he has added references to all later deci- 
sions in which the first has been cited, so as to present the whole chain of 
authorities in a way that cannot fail to be extremely useful. His table of 
cases is full, and each ease is given under both the plaintiff’s and the defend- 
ant’s name, —a convenient system, which we should be glad to see universal. 
The table of contents is not equally complete, — important heads, like ** re- 
mainder,”’ ‘* witnesses,’’ and others, being omitted; but as a digest is itself a 
table of contents, this is the less important. These omissions, however, sug- 
gest a fault which we ought to notice, and that is, the absence of cross-refer- 
ences. In turning over the pages of the volume, we were struck with this; 
and, on attempting to find the decisions on special subjects, we became satis- 
fied that, in this respect, the Digest might be improved. Nothing contributes 
so much to the convenience of the profession, or adds so much to the value of 
a Digest, as full cross-references. 

The cases are stated clearly; though, perhaps not unfrequently, the state- 
ments might be condensed. For example, the introductory “ where,’’ so com- 
monly used in headnotes and digests, is, in nine cases out of ten, mere 
surplusage. Thus, on page 612, we find, ‘‘ Where the second mortgagee of a 
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chattel allowed it to be in the joint possession of himself and the mortgagor, 
— Held, that the first mortgagee might take it into his own possession, and 
thus complete the title.’”” The “ where ’’ adds nothing to this statement; if it 
is omitted, the note means the same thing. We point this out, not because 
Mr. Roberts uses this form of note more than others, but because it has always 
seemed to us a bad form; and we take this opportunity to comment on it. 

In some minor particulars we might suggest changes in the arrangement 
of cases; but this is largely a matter of judgment, and it is easy to criticise. 

As a whole, the work has been well done, and we cannot doubt that the 
profession will appreciate the care which has been expended in the preparation 
of this Digest. It is very handsomely printed and well bound, and is well 
calculated to stand the test of use. 


National Bank Cases; containing all decisions of both the Federal and 
State Courts relating to National Banks, with Notes and References. 
By Isaac Grant TuHompson. 1864-1878. Albany: John D. Parsons, Jr. 
1878. 


Nor very much is to be said in the way of criticism concerning a volume 
which purports to be merely a collection of cases in a specific department of 
the law. Yet, simple as the task seems, demanding only a conscientious 
thoroughness, it is so often ill-performed, that the editor who does it well 
deserves a word of commendation. This word, we are glad to be able to 
speak for Mr. Thompson. He has been happier than many others in his 
selection of a topic, which has clearly defined boundary lines, not excessive in 


extent, and readily accessible. This collection of cases does not undertake to 
cover the whole business of banking, but only those points which have arisen 
under the provisions of our National Banking Act. At first, one is disap- 
pointed to see that a system, justly regarded as a very useful and satisfactory 
one, has given rise to so much litigation. But an examination of the questions 
is more encouraging. A very large proportion of them have grown out of that 
amiable desire to evade taxation, by any means, however artful, which legal 
chicanery can devise. No scheme having this delightful object in view can 
be abandoned, simply because it is totally devoid of any prospect of success; 
and, of course, moneyed institutions largely concerned with government invest- 
ments have offered many tempting and illusive baits to the obstinately 
litigious tax-payer. Then, too, the various usury laws of the several States 
have conflicted more or less with the act of Congress, which must be admitted 
to have been inexcusably vague and uncertain in its language concerning 
interest, usury, and penalties. Of course, the State courts patriotically upheld 
the State laws and practice, and considerable confusion was thus at one time 
introduced. Fortunately, the Supreme Court at Washington at last straight- 
ened out these snarls, the most vexatious of any that have yet originated under 
this legislation. The prospects are that the next fourteen years will not 
furnish material for so large or so interesting a volume as the present one. 
We have examined it with a good deal of care, and detect no omissions nor 
other fault in the labor of compilation, which appears to have been faithfully 
done, upon the sound principle of omitting nothing. We always feel a 
certain hostility towards an editor who, having undertaken to bring together 
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all the cases which can possibly be of value, complacently informs us that he 
has left out those which he did not suppose we should want. We prefer that, 
like Mr. Thompson, he should leave us to do our own weeding. 

It is a pity that a simple clause in the statute, forbidding any manner of 
dishonesty, would too probably not be implicitly respected, however free from 
ambiguity of expression. But it is gratifying to observe the high moral tone 
assumed by the courts. Under the too prolific head of Embezzlement, we read, 
with a sense of awe, that ‘‘ an intent to defraud a bank is to be inferred from 
an act of embezzlement;”’ also, that ‘‘ if the evidence showed probable cause 
of the defendant’s guilt (nota very lucid way of expressing it, by the way), he 
was rightfully held for trial.’? It has been very properly held that the fact that 
a bank official can be punished by the United States courts for embezzlement, 
under the statute, does not prevent the State courts from trying, convicting, 
and punishing him for the same act, as larceny at common law or under the 
statutes of the State. 


An English Version of Legal Mazims ; with the Original Forms alphabetically 
arranged, and an Index of Subjects. By James AppLeToN MoreGan. 
Cincinnati: Robert Clarke & Co. 1878. 

Turis volume of maxims is not, like Mr. Broom’s valuable work, an assist- 
ant in the study of history and law. It is merely a compilation of translated 
maxims, and may prove of use to those who desire their translating done for 
them. We have always considered Mr. Broom’s treatment as a very advan- 
tageous and useful one, on the principle announced by Jack Bunsby, ‘* The 
bearings of this observation lays in the application on it.’? This work, how- 
ever, has no discussion of the application of maxims to recommend it. We 
give an example, to show the method adopted :— 


447. If a sturgeon be captured in English waters, it shall go to the 
king entire ; but, if a whale, the king shall have the head, and the queen 
the tail. — ( Obsolete.) 


Dk STURGEONE OBSERVETUR, QUOD REX ILLIUM HABEBIT INTEGRUM} DE 
BALNA VERO SUFFICIT SI REX HABEAT CAPUT, ET REGINA CAUDAM.— 
Taylor, 96. 


A friend of ours once gave a metrical version of this maxim, which goes 
into the reason of the thing more deeply than Mr. Morgan does. We think 
our readers will see from it that the ‘‘ pediments and sunken foundation-stones 
of the law,”’ as our author calls them, are based on broad grounds of common 
sense. 


“Tn olden time, on Britain’s coast, 
Whene’er they caught a whale, 
The King he had the head thereof, 
The Queen she had the tail. 


The Queen the tail, because the wag 
Provoked her royal smiles ; — 

The King the head, because he ruled 
O’er all the British isles.” 
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We have noticed some errors in the Latin of our author, due, probably, to 
imperfect proof-reading. The book is handy in size, bound in cloth, and well 
printed. The paper is nothing to boast of. 

The principal value of this work to us lies in the references to the original 
and authoritative sources of the maxims which are here translated. As a 
book of reference to those sources, we recommend it. Other than this, it 
seems to us to have little value. 


The Law of Married Women in Pennsylvania; with a View of the Law of 
Trusts in that State. By Crement M. Huspanps, Esq., of the Philadel- 
phia Bar. Philadelphia: T. & J. W. Johnson & Co. 1878. 


WE confess to a little fear on seeing on the outside of this book, ‘* Law of 
Married Women: Husbands,’ as to the legal classification of the Benedicts 
of Pennsylvania, which was only removed by a glance at the title-page. 

Although the work is strictly local in its aims, there is much interest in 
seeing how far statutes have relieved the common-law condition of married 
women in any State. The law as given by Mr. Husbands certainly seems in 
acurious condition. A married woman is allowed by statute to hold prop- 
erty under a will, or by a conveyance to her separate use; but the courts have 
so construed the section, that she can neither buy property with her own money, 
nor sell what she has, without the consent of her husband. She can give her 
property to her husband, but not to a stranger, without her husband’s knowl- 
edge, or if he dissents; she can only make a binding contract for necessaries, 
and, perhaps, for improvements to her separate estate. Contracts between 
husband and wife, and conveyances from the husband to his wife, are 
generally sustained in equity. The power of the wife to bequeath or devise 

‘her property by will is restricted, as regards her husband, to the same extent 
that the husband’s power is as to his wife. 

Beginning with the marriage, the book contains all that can concern 
married women, and ends, not as we should naturally suppose, with distribution 
after death, but with a chapter on Divorce, which is perhaps the usual way 
of dissolving the relation in Pennsylvania. To this point we consider the 
book of value to the profession, as a full collection of authorities on one head 
of the law, conveniently arranged, though unnecessarily diffuse; and we should 
think it would be read with interest by the women of that State, as giving 
them a knowledge of what their rights or wrongs really are. 

The last hundred pages is a digest of the Pennsylvania decisions on the © 
law of trusts, and seems to have been added to swell the size of the book, 
rather than from any connection between the subjects. As an essay, we 
should prefer one of the standard and general treatises; as a collection of cases, 
it is doubtless much more convenient and better arranged than the State 
digest. 

We are sorry to see the citations made by such mysterious initials as 
“P. F.S.,” H.,” or  Wr.,’? instead of to the regular number of 
the series of Pennsylvania State Reports. 
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Reports of Cases determined in the Circuit Court of the United States for the 
First Circuit, from May Term, 1867, to June Term, 1873. By Hon. 
Naruan Cuirrorp, LL.D., Associate Justice of the Supreme Court 
assigned to said Cireuit. Wittram Henry Ciirrorp, Counsellor-at-Law, 
Reporter. Vol. III. Boston: Little, Brown, & Co. 1875. 


Ir is twenty years since Mr. Justice Clifford was appointed to the Supreme 
Bench, and he has presided in the first cireuit longer than any other judge, 
except Mr. Justice Story; for it was some years after Mr. Justice Cushing’s 
appointment before judges were each assigned to a single circuit. His repu- 
tation as a judge, too, has been steadily rising since the day of his appoint- 
ment. On many branches of the law his authority is generally recognized, 
especially in maritime questions; and his patience, good temper, and courtesy, 
on the bench and to all the bar has won for him a large share of personal 
esteem and regard. 

Many of the cases before us are of much interest; but the most important 
of them have been passed upon by the Supreme Court of the United States 
while this volume has been in embryo. Of the reporter’s work we cannot 
speak in as high terms as we could wish. Much of it is very slovenly and 
hastily done, the proof correction has been sadly neglected, and the whole 
book shows the need of careful revision. The name of so well-known a gentle- 
man as Mr. Hillard is spelt Hilliard; Mr. H. W. Paine appears as M. W. 
Paine; Mr. Russell, as Russel; Mr. G. O. Shattuck, as G. C. Shattuck. These 
are the names of leading practitioners, and errors that struck us on first turning 
over the leaves of the volume. The first case, United States vy. Plumer, might 
not only easily have been condensed one half, but would have been much 
more valuable as an authority if it had been. It looks as if all the records 
and briefs had been printed in extenso. Why, too, does Mr. Clifford stick to 
the barbarism ef a/s.? It is bad enough to say et al. In fact, no such addi- 
tions as et al., and others, et ur., trustee, executor, &c., should ever be used 
in citing acase. They merely cumber the page. Jones v. Smith is sufficient. 
No one wants Jones et ux. v. Smith et al. 

Of the more important cases, Walker v. Beals, p. 155, Merchants’ National 
Bank vy. State National Bank, p. 201, United States v. Hartwell, p. 221, United 
States v. Distilled Spirits, p. 261, Stockwell vy. United States, p. 284, Day v. 
Buffinton, p. 376, and James v. Atlantic Delaine Co., p. 614, were carried to 
the Supreme Bench, where, except in the second and last, Mr. Justice 
Clifford’s views were sustained. Of the other cases, perhaps the most inter- 
esting is Robinson v. Mandell, p. 169, the famous case of alleged mutual wills 
between Miss Howland, of New Bedford, and her niece, Miss Robinson, a full 
account of which was given in this Review, vol. iv., p. 625. Another impor- 
tant case is Sweatt v. Boston, Hartford, & Erie Railroad, p. 339, holding that 
railroad companies are private commercial corporations, within the meaning of 
sect. 37 of the Bankrupt Act. How Congress gets the power to render a State 
corporation of any kind liable to proceedings under the United States bank- 
rupt laws, has always been a mystery to us; but this is one of the many 
extensions of Federal jurisdiction to cases never contemplated when the 
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Constitution was adopted, which have been permitted with little or no objec- 


tion, until the usage has become too well settled to be seriously questioned, 
still more to be overthrown. 


Reports of Cases argued and determined in the Court of Common Pleas for the 
City and County of New York. By Cuarves P. Dary, LL.D., Chief Jus- 
tice of the Court. Volume VI. New York: Baker, Voorhis, & Co. 
1878. 


THERE are no decisions of inferior courts better worth reporting, and none 
of any court better reported, than those contained in this series. The present 
moderate-sized volume includes all the cases which the learned Chief Justice 
has thought worth preserving, from March, 1875, to January, 1878; and it is 
needless to say that the facts are stated clearly, and the law explained thor- 
oughly. 

The Parsee lunatic, whose misfortunes have already occasioned some 
learned discussion (3 Daly, 529), appears again in this volume. Jn re Boman- 
jee Byramjee Colah, pp. 51, 308. The lunatic having been sent home to Bom- 
bay, pursuant to a previous order of the court, a question was raised as to the 
compensation to be allowed to his committee; and this was held to be in the 
discretion of the court, and not limited to the statutory allowance for execu- 
tors and guardians. The opinion contains an interesting collection of authori- 
ties. An application was afterwards made by the committee of the lunatic’s 
estate, appointed in India, to receive the property, which was very large, in 
charge of the committee here; but the court, on a full consideration, refused 
to turn it over to the foreign committee. 

In Smith v. Read, p. 33, a lodger recovered of the keeper of his boarding- 
house, for property stolen from his room by a stranger whom the defendant’s 
house-keeper negligently allowed to go alone into the room. 

The plaintiffs, in Davis v. American Society for Prevention of Cruelty to 
Animals, were pig-killers by trade; and they killed pigs, by their own show- 
ing, *‘ in the most improved manner;’’ yet not so well but that Mr. Bergh, 
president of the defendant corporation, thought that the pigs were needlessly 
tortured and tormented, and threatened to arrest and prosecute the plaintiffs, 
who thereupon applied for an injunction to restrain him and the corporation 
from interfering with their business; but the court told them very curtly that 
it was no case for an injunction, and the perturbed pig-stickers were left to 
their remedy at law. 

Foster v. Townshend, p. 136, is instructive on the subject of receivers and 
sequestrators, particularly as to their rights in real estate, of which they are in 
possession. 

In Flint v. Corbett, pp. 429, 431, the court apparently took judicial notice that 
brocatelle — whatever that may be—is not a usual covering for furniture; 
but held, nevertheless, that the covering with this material, instead of with a 
commoner, of furniture which a customer bought complete, except for the cover- 
ing, and which he ordered so covered, did not change the contract of sale into 
one for work and labor, so as to take it out of the Statute of Frauds. 

One of the many evil results of the case of Tilton v. Beecher (59 N. Y.176), 
is, according to the Court of Common Pleas, that it is now ‘ supposed that 
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hereafter a bill of particulars is to be as much a matter of course in an action 
of tort, as it has hitherto been in an ordinary action on a book-account.’? But 
the court, in Orvis v. Jennings, p. 434, took pains to discourage such an opin- 
ion, by charging with costs a plaintiff in an action for libel, who moved for 
particulars of the evidence to be relied on by the defendant in support of the 
justification which he had pleaded. 

Another noticeable case of defamation is Heath vy. Hubbell, p. 183, where 
the defendant called the plaintiff a perjurer and a thief; for which the plaintiff 
got a verdict for $7,000, which the court very properly set aside as excessive. 


Federal Citations: An Alphabetical Table of English and American Cases 
cited in the opinions of the Courts of the United States, stating the points 
as to which they are cited, and showing the effect of such citation by letters 
and characters, as follows: * Approved, ° Cited, ? Denied, * Explained, * Fol- 
lowed, Harmonized, Limited, “ Modified, ° Overruled, Reversed, Ques- 
tioned or Doubted, tCriticised, + Distinguished. By Roserr Desry, 
author of Federal Procedure,” California Citations,’? &c. San Fran- 
cisco: Sumner Whitney & Co. 1878. 


Tue title-page of this book gives an excellent idea of its character and pur- 
pose, and we think it will be found, in practice, a very convenient work. It 
is, in fact, an alphabetical list of all the cases which are cited in the decisions 
of the Federal courts. Under each case are collected the cases in which it is 
referred to, the point to which it is cited in each being suggested in the brief- 
est way, sometimes by a single word, sometimes by two or three, and the 
effect of each subsequent decision being indicated by a letter or character, as 
stated on the title-page. ‘‘It embraces,’’ as the preface tells us, ‘‘all the 
English and American cases which have been cited in the Supreme, Circuit, 
and District Courts of the United States, during the first hundred years of the 
nation’s existence,’’ and is a monument of patient labor. 

It will be useful in two ways. The lawyer who has occasion to rely 
on a case, by turning to this book, can tell exactly how much its au- 
thority is increased or diminished by the decisions of the Federal courts; 
and he will also be referred to the chain of authorities on the question 
which he is considering. An appendix contains the reported cases in 
which the decisions were approved or reversed by the higher courts, with- 
out reference to or citation of the original decision. If the work has been 
well done, the book cannot fail to be of great service to the profes- 
sion; and our previous experience of Mr. Desty’s work has led us to form 
a very favorable opinion of his ability and fidelity. So far as we can judge 
by an examination of the present volume, we are satisfied that it will afford 
new evidence of both. 

Overwhelmed as the profession is by the ever-increasing flood of legal 
literature, such books as this are most gncouraging. They inspire us 
with a lively hope that the ingenuity of man will find a remedy for our 
troubles, and that the ocean of the law will not become a mere wilderness 
of waters, in which the student may fish, but which he can never hope to 
sound, 


We regret that Mr. Desty has not stated exactly how far, in each series 
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of reports, he has carried us. We should be glad to know what volumes 
his work covers; and we hope that this inforraation will be furnished in the 
next edition, which, we think, will soon be demanded. 


Reports of Cases argued and determined in the Supreme Court and, at Law, in 
the Court of Errors and Appeals of the State of New Jersey. GARRETT 
D. W. Vroom, Reporter. Vol. X. Trenton, N. J.: William S. Sharp, 
Printer. 1877. 

Tus is a handsome volume of reports. The paper, printing, and binding 
are all good. 

The cases are reported with great brevity. Where the opinion of the 
court does not contain all the facts, the reporter furnishes a brief statement of 
the case. The names of the judges before whom the case was argued, and 
the names of the counsel, are printed, and then the opinion. In not a single 
instance, we believe, is there any epitome of the argument, or even a state- 
ment of the points taken or cases cited by counsel. The headnotes are con- 
cise and well stated, though in the form which we have often criticised. In 
short, Mr. Vroom reduces the reporter’s share in the volume to a minimum. 
Whether such brevity is desirable, we are inclined to question. In our judg- 
ment, a statement of the facts by the reporter, and some indication of the 
points made by counsel, makgy it easier to give the decision its true value, 
while the preservation of the cases cited is often of great assistance to subse- 
quent inquirers. Our views on this subject have been expressed so often, 
that we will not repeat them. 

Of the cases themselves we have little room to speak. Many of the 
opinions are very interesting and valuable discussions, of which we must con- 
tent ourselves with merely mentioning afew. In Kane vy. The Hibernia Insur- 
ance Co., p. 697, which was an action on a policy of insurance, where the 
defendant resisted payment on the ground that the property was burned 
wilfully by the assured, it was held that the defendant was not bound to 
prove this fact beyond a reasonable doubt. This decision sustains the view 
taken by Mr. May, in his article on this subject (10 Am. Law Rev. 642), 
which is cited with approval by the court. The State v. City of Newark, 
p. 380, is an interesting case on the power of States to tax national banks. 
In The Delaware, §c. R. R. Co. vy. Salmon, the opinion of Mr. Justice Depue 
discusses the liability of railroad companies for damages caused by fires set on 
their own premises by their neglect, and spreading to neighboring land, and 
reviews incidentally the authorities on the question of proximate or remote 
cause. The cases of Ryan v. New York Central R. R. Co., 35 N. Y. 210, and 
Pennsylvania R. R. Co. v. Kerr, 62 Penn. St. 353, are disapproved, on grounds 
which, in our judgment, are perfectly sound. We are glad to believe that the 
absurd applications of the doctrine of proximate cause are yielding to common 
sense. In this case, a statement of facts by the reporter is much needed. 
American Life Insurance Co. v. Day, p. 89, is also an important case, in 
which the relation between the application for a policy of life insurance and 
the policy itself is considered. For other cases, we must refer our readers 
to our Digest. 
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A Manual of Criminal Law, including the Mode of Procedure by which it is 
enforced. By Emory Wasnuasurn, LL.D. With Notes, by 
D. Ewerr. Chicago: Callaghan & Co. 1878. pp. 309. 


Tuis little book, which seems to be a posthumous publication, professes to 
give a concise, but complete and accurate, view of the law of crimes. It is 
concise, but is neither accurate nor complete. In fact, its omissions are more 
noticeable than its contents; for, without even a word of explanation, it 
leaves out all that class of crimes of which the names would offend delicate 
ears. The preface states that no space is given to ‘‘ theoretical and philo- 
sophical discussions and distinctions ;’’ and perhaps it is in this category that 
the author placed rape, abortion, and bigamy, to which he does not even 
allude. We must confess this, at least, that an expurgated edition of the 
criminal law, for the use of young men who are learning the law as a profes- 
sion, is a novelty. George Eliot says somewhere, that she grew up with the 
idea that every thing inside the human body was considered obscene. An idea 
akin to this seems to have inspired this book. 

The book is careless and inaccurate in many particulars. It seems to have 
been compiled mainly from three or four.text-books, and its citations are 
mostly from the reports of two or three States. 

We note a few misstatements, taken at random. It is intimated (p. 17) 
that the English statutes of crimes were adopted in New England precisely | 
like other English statutes. The contrary doctrine has been repeatedly held 
in Massachusetts. It is stated that no receiver of stolen goods is indictable, un- 
less he receives directly from the thief, —a mistake into which the author was 
innocently led by Bishop, who persists in reprinting this error. In treating the 
crime of obtaining goods by false pretences, the cardinal distinction between 
that offence and larceny effected by deceit — namely, the passing of the title as 
well as the possession — is not brought out atall. The treatment of libel would 
seem to exclude the well-settled principle, that any obscene or indecent publica- 
tion is an indictable libel. A gross error is made in the section upon forgery. 
‘‘If one signs the names of fictitious parties to a note, there being no such 
parties, though done for the purpose of fraud, he would not be liable for for- 
gery.’’ The law in England, in Massachusetts, and, we believe, in most of 
the other States, is precisely the contrary. There are many slight inaccuracies; 
as, for instance, in the statement of the Massachusetts law as to the pleading 
of the venue in indictments. , 

We venture to express the belief that its distinguished author would never 
have consented that it should see the light in its present shape, and that it was 
in no sense complete at his death. 
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Landlords and Tenants: A Summary View of their Legal Rights and Duties, 
with special reference to the Law of the State of New York. To which is 
added an Appendix of Forms. By CHarites W. Sioane, of the New 
York Bar. New York: Haven Bros, 1878. 

In his preface, Mr. Sloane quotes the cautionary remark of Littleton: ‘And 
know, my son, that I would not have thee believe that all which I have said in 
these books is law, for I will not presume to take this upon me.’ We suggest 
that he might have added to this a warning that all that was law was not con- 
tained in this book; for it cannot be supposed that all the law of the State of 
New York, on so important a subject, can be contained in less than a hundred 
small pages, with large type. We notice, for example, that no mention is 
made of the important point decided in Low v. Elwell, 121 Mass. 309, that a 
landlord who forcibly ejects a tenant on sufferance is not liable to a civil 
action by such tenant for the assault. The point was passed upon by the 
New York courts in Jackson vy. Farmer, 9 Wend. 201, which we do not find 
cited. 

Composed almost wholly of New York decisions and statutes, — though 
occasionally decisions of other States are cited, —the book cannot have 
more than a strictly local value, and we doubt if the New York bar will find 
it sufficiently complete to meet their needs. In an appendix are about twenty 
pages of forms of leases, with the various covenants, which seem accurate, 
though rather wordy, and which may, perhaps, be useful. If, however, — as 
seems to be intimated in the preface,— it is intended for the use of lay 
lessors and lessees, that each may be his own lawyer, it may prove of solid 
benefit to the profession. 

The carelessness which allows the title, on the outside, to read ** Land- 
lord’s and Tenant’s,’’ does not reflect much credit on the publishers. 


Elements of the Law of Torts, for the Use of Students. By Metvittr M. 
BicgELtow. Boston: Little, Brown, & Co. 1878. 


Mr. BiGELow leads the way in the new series of short treatises by which it 
is proposed to expedite the legal student in his ascent up the rugged pathway 
of the law. Whether abridgments, as such, are a help or the reverse, is a 
question admitting of argument on both sides. But, however opinions vary, 
it is, after all, only in the experience of the practised teacher that the final test 
of their value can be found. These hand-books are professedly written for his 
use, and, we think, will be found as indispensable for him, as valuable for the 
student. Indeed, a coherent and logical treatise, carefully studied, will itself 
replace the instructor. There is, it is true, some objection to a very compact 
text-book. The mind, like the body, cannot thrive on the mere elements of 
nutrition; and books, like food, may well contain much that is beneficial, and 
yet not to be absolutely assimilated in the system. On the other hand, few 
legal propositions can be accepted as axioms; and, in stating their necessary 
qualifications fairly, much space may be required. 

We consider that this instalment of the series has met these require- 
ments very satisfactorily, and has happily avoided either extreme. The style 
is simple and forcible, the scope comprehensive, and the student is presented 
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with the real elements of the law of torts in an orderly and succinct summary, 
and yet not without a certain descriptive quality of treatment that clothes the 
dry bones of legal statement with some attractiveness. The subject does not 
admit of rigidly defined rules to the same extent as some other branches of the 
law, but Mr. Bigelow’s experience has enabled him to develop the salient 
propositions of his topic in a way that leaves little to be desired. 

The appended examples of practical exercises also seem to us very well 
conceived. These, and others on the same plan, can, in the hands of a teacher, 
be made a most efficient means of fixing ideas which mere reading must ever 
leave loose and impracticable. 


Reports of Cases determined in the Supreme Court of the State of Nevada, during 
the Year 1877. Reported by CuarLes F. Brickner, Clerk, and THomas 
P. Hawrey, Chief Justice. Vol. XII. San Francisco: A. L. Bancroft 
& Co. 1878. 


Tus volume covers the cases determined during the four terms of the year 
1877. There are few of them of general interest, and we can best refer our 
readers to our Digest of State Reports for such as have attracted our especial 
notice. In our notices of former volumes, we have taken occasion to speak of 
the Rules of the Board of Pardons, which are printed in each volume, as fur- 
nishing a salutary restriction on the pardoning power, and as worthy of adop- 
tion in every State, and, we might add, in the United States. 

We are not impressed with the strength of the Nevada court, as we rise 
from the perusal of this volume; but we think the reporting is conscientiously 
done. Some exception might be taken to the headnotes, which, in too many 
instances, are extracted bodily from the opinion of the court, without refer- 
ence to the idea they convey of the point decided; as, for instance, on p. 447, 
** Conriict oF Evipence; Fixpines. The findings of the court will not be 
disturbed where the evidence is conflicting; ’’ and on p. 408, OFFICE OF 
SratE Controtier. The office of State controller is one of public trust, 
and is conferred upon the individual for the benefit of the public.’? The 
court did not decide these points as mooted questions, and the statement of 
them is of no service to the profession. 

We desire to call attention to one case, — State v. Cowell, p. 337, — where 
it is held, that evidence that the defendant agreed with another person to rob 
the person of the prosecutor, in the highway, was competent evidence to show 
the intent with which he, at a subsequent time, broke and entered the prose- 
cutor’s house. 


A Table of Cases in the Reports of the State of Connecticut, which have been 
cited, explained, limited, doubted, or overruled in subsequent Decisions. 
By GreorGe SuHarswoop, Jr., of the Bar of New London County. Phila- 
delphia: T. & J. W. Johnson & Co., 535 Chestnut Street. 1878. 


No lawyer needs to be told that a work like this cannot fail to be of great 
service to all who have occasion to consult the Reports of Connecticut. It 
belongs to that class of books which the enormous and increasing volume of 
legal literature is fast rendering indispensable. The profession will only ask 
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whether the work is well done; and we are glad to bear our testimony in its 
favor. The cases are arranged alphabetically; and under each are placed the 
references to cases in which the leading case has been alluded to, different 
marks being used to indicate whether the leading case was cited, explained, 
doubted, or overruled by the subsequent decision. The book is printed on 
paper which will carry ink; and sufficient space has been left between the 
cases for new citations, so that the work may easily be carried on from the 
point where the author leaves it. Of Mr. Sharswood’s care, in this respect, we 
take pleasure in speaking, because it shows very clearly that he has thought 
more of the profession than of himself in preparing the book. Otherwise, he 
would not thus, in advance, have made provision against a second edition. 
Of course, without going again through the ‘‘ more than seven thousand three 
hundred cases’’ which he has examined, it is impossible to vouch for the 
author’s accuracy; but his book bears every trace of conscientious and thorough 
work. 


Handy Law Series. The Law of Copyright, affecting Administrators, Aliens, 
Architects, Artists, Assignees, Attorneys, Authors, Booksellers, Com- 
pilers, Composers, Copyists, Correspondents, Designers, Digesters, Drama- 
tists, Draughtsmen, Editors, Electrotypers, Engravers, Etchers, Executors, 
Importers, Inventors, Letter-writers, Lithographers, Modellers, Musicians, 
Newspapers, Novelists, Painters, Photographers, Play-wrights, Printers, 
Publishers, Reporters, Resident Aliens, Sculptors, Stereotypers, Transla- 
tors, and many others; with Practical Forms and Notes. By Hucu M. 
SpavuLprxeG, author of ‘‘ Spaulding’s Treatises upon the Law of Personal 
Property, Practice, &c., for the States of Ohio, Kansas, Kentucky, and 
Indiana, with Supplements,” ‘* Civil Service,’’ ‘* Popular Encyclopedia of 
Law and Forms,’’ ‘‘ Judicial and Public Records, Legal Forms,’’ &c. 
P. W. Ziegler & Co., Philadelphia. Brevier Edition. 16mo. 114 pages. 
Price 50 cents. 

‘¢ QUOTATION is necessary for reviewing,’’ said Lord Eldon, in Mawman v. 
Tegg, 2 Russ. 393; but so diminutive is this volume, that we forbear citing 
beyond its inflated title-page, lest we should carry the right ‘‘ to the extent of 
manifesting piratical intention.”’ 

It is of the ‘* every-man-his-own-lawyer’’ genus, yet one of the best of: 
what Dryden would call the ‘* spotted kind.’’ 

In wretched type, we find a conglomerate mass of statutes, department 
regulations, forms for every phase of copyright,— from the correspondence in an 
application therefor to the pleadings in a suit for infringement, —all mingled 
with a running commentary, which hardly exceeds the text, and supported by 
authorities in the margin, cited only by volume and page, the names of the 
cases being omitted. 

The author makes no promises, and none are broken. There is no rule 
by which the merits of such a work can be justly measured. To a full, 
comprehensive, complete, accurate, philosophical treatise on copyright, for 
which there is room to-day, it is as a guide-book to a history, an almanac 
to the best work on astronomy. Yet almanacs and guide-books are useful. 
Go, little book!” 
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The American Decisions, containing all the Cases of general value and author- 
ity decided in the Courts of the several States, from the earliest issue 
of the State Reports to the year 1869. Compiled and annotated by 
Joun Prorrart, LL.B. Vol. If. San Francisco: A. L. Bancroft & Co. 
1878, 

Tue second volume of this series follows close on the heels of its predeces- 
sor, and betokens the fulfilment of the promise of the publishers. On the 
general merits of the scheme of this series we gave (ante, p. 574) our opinion. 
It would be of little benefit to our readers to be furnished with a review of the 
cases reported; and we do not care, in a book notice, to point out the particu- 
lar notes of the compiler that have peculiar merit. It suffices, for our 
purpose, to say that Mr. Proffatt contributes valuable work, both in the com- 
pilation of the cases and in the annotation, — work that we should deem 
more advantageous to the profession, if devoted to some other form of book- 
making. 


A Treatise on the Law of Judicial and Execution Sales. By Davip Rorer, of 
the Iowa Bar. Second Edition. Chicago: Callaghan & Co. 1878. 
Wuen the first edition of this book was published, in 1873, we examined 

it with some care, and in our issue of April, 1874 (8 Am. Law Rev. 
582), expressed our opinion of it. As the second edition is substantially 
identical with the first in- subject-matter, although somewhat enlarged and 
enriched with later citations, we do not feel called upon to make a new and 
extended examination. It is not a book altogether to approve, much less 
altogether to condemn. As a compensation for diffuseness and repetition, 
we find a very full citation of authorities; to detract from the value of its 
discussion of principles, we are furnished with an unnecessarily minute 
subdivision of topics. 


An Abridgment of the Revised Statutes of New Jersey, and of the Amended 
Constitution. By A. V. D. Honeyman. Somerville: Honeyman & Rowe. 
1878. 

Tuis is one of the handy-volume, vest-pocket, all-in-a-nutshell law-books, 
to which the hardness of the times, perhaps, has reduced both publisher and 
purchaser. It is supposed to be ‘‘a convenient manual of the statute law of 
the State, for handy reference;’’? and perhaps ‘‘it may also be useful to 
practitioners and business men in adjoining States, who desire to know some 
features of the laws of New Jersey.’’ It is arranged alphabetically, contains 
some 375 pages, and is bound in cloth. We should think it might be very 
useful to the bar of New Jersey. 


United States Digest. A Digest of Decisions of the Various Courts within the 
United States. By Bensamin VAUGHAN ABBoTT. New Series. Vol. VIII. 
Annual Digest for 1877. Boston: Little, Brown, & Co. 1878. 

AGAIN and again, as we are called upon to notice this work, we are more 
impressed with its great professional value. We can add nothing to what we 
have said and repeated as to Mr. Abbott’s fitness to do thoroughly the 
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important duties of a digester, and we doubt whether any thing we can say 
will inform the profession of either the scope or the merits of a series with 
which they are so familiar. We learned within a month that a hard-working 
judge of a New England court, who is considered by many as the ablest of 
his brethren, said that he bought now-a-days no law-book except the United 
States Digest, and was satisfied that he found substantially all the law within 
its covers. 
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UNITED STATES. 


Inter-State Commerce. —ConstitutTionaL Law. —Unitep States 
SupreME Court. Pensacola Telegraph Company v. Western Union Tele- 
graph Company.— A decision of much importance, touching the clause in 
the Constitution which provides that Congress shall have the power to regulate 
commerce between the States, has been rendered in the above-named case. 
The facts, in brief, are these: — 

Dec. 11, 1866, the legislature of Florida passed an act incorporating an 
‘association of persons, who had built a line of telegraph along the Alabama 
and Florida Railroad, under the name of the Pensacola Telegraph Company, 
and granted the company ‘the sole and exclusive privilege and right of 
establishing and maintaining lines of electric telegraph in the counties of 
Escambia and Santa Rosa, either from different points within said counties 
or connecting with lines coming into said counties, or either of them, from 
any point in this (Florida) or any other State.”’ 

The company was authorized to construct its lines within the counties 
named, ‘‘ along and upon any public road or highway, or across any water, or 
upon any railroad or private property for which permission shall first have 
been obtained from the proprietors thereof.’’ 

In 1872, the property of the Alabama and Florida Railroad Company was 
transferred to the Pensacola and Louisville Railroad Company. In 1873, the 
legislature of Florida authorized this last-named company to construct and 
maintain a telegraph line along its road, or to permit others to do so. 

June 5, 1867, the defendants accepted, in writing, the restrictions and 
obligations of the act! of Congress of 24th July, 1866, and duly filed their 


1 The act is as follows :— 

“Aw Act to aid in the construction of telegraph lines, and to secure to the 

government the use of the same for postal, military, and other purposes. 

“ Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That any telegraph company now organized, or 
which may hereafter be organized under the laws of any State in this Union, shall 
have the right to construct, maintain, and operate lines of telegraph through and 
over any portion of the public domain of the United States, over and along any of 
the military or post roads of the United States, which have been or may hereafter 
be declared such by act of Congress, and over, under, or across the navigable 
streams or waters of the United States: Provided, That such lines of telegraph 
shall be so constructed and maintained as not to obstruct the navigation of such 
streams and waters, or interfere with the ordinary travel on such military or post 
roads. And any of said companies shall have the right to take and use from such 
public lands the necessary stone, timber, and other materials for its posts, piers, 
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acceptance with the Postmaster-General. In 1874, the Pensacola and Louisville 
Railroad granted the defendants the right to erect a telegraph upon its right 
of way, and the defendants began to build the line. The plaintiffs filed their 
bill to enjoin the work and the use of the line, on account of the alleged 
exclusive right of the plaintiffs under their charter. In the Circuit Court the 
bill was dismissed, and an appeal was taken. 

After reciting the facts, and referring to Gibbons v. Ogden, 9 Wheat. 1, 
which decides that commercial intercourse is an element of commerce within 
the meaning of the constitutional provision, and to Rev. Stat. § 3964, making 
all railroads in the United States post-roads, the opinion of the court (Mr. | 
Curr Justice proceeds: — 


“The State of Florida has attempted to confer upon a single corporation the 
exclusive right of transmitting intelligence by telegraph over a certain portion of its 
territory. This embraces the two westernmost counties of the State, and extends 
from Alabama to the Gulf. No telegraph line can cross the State from east to west, 
or from north to south within these counties, except it passes over this territory. 
Within it is situated an important seaport, at which business centres, and with 
which those engaged in commercial pursuits have occasion more or less to commu- 
nicate. The United States have there also the necessary machinery of the national 
government. They have a navy-yard, forts, custom-houses, courts, post-offices, and 
the appropriate officers for the enforcement of the laws. The legislation of Florida, 
if sustained, excludes all commercial intercourse by telegraph between the citizens 
of the other States and those residing upon this territory, except by the employ- 
ment of this corporation. The United States cannot communicate with their own 


officers by telegraph, except in the same way. The State, therefore, clearly has 


stations, and other needful uses in the construction, maintenance, and operation of 
said lines of telegraph, and may pre-empt and use such portion of the unoccupied 
public lands subject to pre-emption through which its said lines of telegraph may be 
located as may be necessary for its stations, not exceeding forty acres for each 
station; but such stations shall not be within fifteen miles of each other. 

“Srcr. 2. And be it further enacted, That telegraphic communications between the 
several departments of the government of the United States and their officers and 
agents shall, in their transmission over the lines of any of said companies, have 
priority over all other business, and shall be sent at rates to be annually fixed by 
the Postmaster-General. 

“Sect. 3. And be it further enacted, That the rights and privileges hereby granted 
shall not be transferred by any company acting under this act to any other corpora- 
tion, association, or person: Provided, however, That the United States may at any 
time after the expiration of five years from the date of the passage of this act, for 
postal, military, or other purposes, purchase all the telegraph lines, property, and 
effects of any or all of said companies at an appraised value, to be ascertained by 
five competent disinterested persons, two of whom shall be selected by the Post- 
master-General of the United States, two by the company interested, and one by 
the four so previously selected. 

“Sect. 4. And be it further enacted, That before any telegraph company shall 
exercise any of the powers or privileges conferred by this act, such company shall 
file their written acceptance with the Postmaster-General, of the restrictions and 
obligations required by this act.” 14 Stat. 221; Rev. Stat. § 5263 et seq. 
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attempted to regulate commercial intercourse between its citizens and those of 
other States, and to control the transmission of all telegraphic correspondence 
within its own jurisdiction. 

“Tt is unnecessary to decide how far this might have been done if Congress had 
not acted upon the same subject, for it has acted. The statute of July 24, 1866, in 
effect, amounts to a prohibition of all State monopolies in this particular. It sub- 
stantially declares, in the interest of commerce and the convenient transmission of 
intelligence from place to place by the government of the United States and its 
citizens, that the erection of telegraph lines shall, so far as State interference is 
concerned, be free to all who will submit to the conditions imposed by Congress, 
and that corporations organized under the laws of one State for constructing and 
operating telegraph lines shall not be excluded by another from prosecuting their 
business within its jurisdiction, if they accept the terms proposed by the national 
government for this national privilege. To this extent, certainly, the statute is a 
legitimate regulation of commercial intercourse among the States, and appropriate 
legislation to carry into execution the powers of Congress over the postal service. 
It gives no foreign corporation the right to enter upon private property without the 
consent of the owner, and erect the necessary structures for its business; but it 
does provide, that, whenever the consent of the owner is obtained, no State legisla- 
tion shall prevent the occupation of post-roads for telegraph purposes by such cor. 
porations as are willing to avail themselves of its privileges. 

“It is insisted, however, that the statute extends only to such military and post 
roads as are upon the public domain; but this, we think, is not so. The language 
is, ‘through and over any portion of the public domain of the United States, over 
and along any of the military or post roads of the United States which have been 
or may hereafter be declared such by act of Congress, and over, under, or across 
the navigable streams or waters of the United States.’ There is nothing to indicate 
an intention of limiting the effect of the words employed, and they are, therefore, to 
be given their natural and ordinary signification. Read in this way, the grant evi- 
dently extends to the public domain, the military and post roads, and the navigable 
waters of the United States. These are all within the dominion of the national 
government to the extent of the national powers, and are, therefore, subject to 
legitimate congressional regulation. No question arises as to the authority of Con- 
gress to provide for the appropriation of private property to the uses of the tele- 
graph; for no such attempt has been made. The use of public property alone is 
granted. If private property is required, it must, so far as the present legislation is 
concerned, be obtained by private arrangement with its owner. No compulsory 
proceedings are authorized. State sovereignty under the Constitution is not inter- 
fered with. Only national privileges are granted. 

“The State law in question, so far as it confers exclusive rights upon the Pensa- 
cola Company, is certainly in conflict with this legislation of Congress. To that 
extent it is, therefore, inoperative as against a corporation of another State entitled 
to the privileges of the act of Congress. Such being the case, the charter of the 
Pensacola Company does not exclude the Western Union Company from the 
occupancy of the right of way of the Pensacola and Louisville Railroad Company 
under the arrangement made for that purpose. 

“We are aware that, in Paul v. Virginia, 8 Wall. 168, this court decided that a 
State might exclude a corporation of another State from its jurisdiction, and that 
corporations are not within the clause of the Constitution which declares that “the 
citizens of each State shall be entitled to all privileges and immunities of citizens in 
the several States.” Art. 4,§ 2. That was not, however, the case of a corporation 
engaged in inter-state commerce ; and enough was said by the court to show, that, 
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if it had been, very different questions would have been presented. The language 
of the opinion is (p. 182): ‘It is undoubtedly true, as stated by counsel, that the 
power conferred upon Congress to regulate commerce includes as well commerce 
carried on by corporations as commerce carried on by individuals. . . . This state 
of facts forbids the supposition that it was intended in the grant of power to Congress 
to exclude from its control the commerce of corporations. The language of the 
grant makes no reference to the instrumentalities by which commerce may be 
carried on: it is general, and includes alike commerce by individuals, partnerships, 
associations, and corporations. . . . The defect of the argument lies in the character 
of their (insurance companies) business. Issuing a policy of insurance is not a 
transaction of commerce. . . . Such contracts (policies of insurance) are not inter- 
state transactions, though the parties are domiciled in different States.’ 

“ The questions thus suggested need not be considered now, because no prohibitory 
legislation is relied upon, except that which, as has already been seen, is inoperative. 
Upon principles of comity, the corporations of one State are permitted to do busi- 
ness in another, unless it conflicts with the law, or unjustly interferes with the 
rights of the citizens of the State into which they come. Under such circumstances, 
no citizen of a State can enjoin a foreign corporation from pursuing its business. 
Until the State acts in its sovereign capacity, individual citizens cannot complain. 
The State must determine for itself when the public good requires that its implied 
assent to the admission shall be withdrawn. Here, so far from withdrawing its 
assent, the State, by its legislation of 1874, in effect, invited foreign telegraph corpo- 
rations to come in. Whether that legislation, in the absence of congressional action, 
would have been sufficient to authorize a foreign corporation to construct and operate 
a line within the two counties named, we need not decide; but we are clearly of the 
opinion, that, with such action and a right of way secured by private arrangement 
with the owner of the land, this defendant corporation cannot be excluded by the 
present complainant. 

“The decree of the Circuit Court is affirmed.” 


Fietp and Hunt, JJ., dissented, on the ground that the act of Congress 
was intended only to apply to lines constructed on the public domain. 


Court or CLarms. — H. Hunt, of Louisiana, was confirmed, 
May 15, as Associate Justice of the Court of Claims, in the place of JupGx 
Peck resigned. 


CALIFORNIA. 


NATURALIZATION. — CutNEsE. — One branch of the ‘‘ Chinese question ” 
has-been answered by the decision of the United States Circuit Court in the 
matter of Ah Yup, petitioner for naturalization. The petitioner, a native and 
citizen of the Empire of China, possessed all the qualifications entitling him 
to be admitted to citizenship, provided the statute authorized the naturaliza- 
tion of a native of China of the Mongolian race. This application being the 
first ever made in this State by a Chinaman, the court invited the members of 
the bar to make such suggestions as occurred to them on either side of the 
question, and the case was argued very fully on both sides. ‘The court, in its 
opinion (Sawyer, J.), says: — 

“ The only question is, whether the statute authorizes the naturalization ofa native 
of China of the Mongolian race. 


+ 
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“In all the acts of Congress relating to the naturalization of aliens, from that of 
April 14, 1802, down to the Revised Statutes, the language has been, ‘that any 
alien, being a free white person, may be admitted to become a citizen, &c. After the 
adoption of the thirteenth and fourteenth amendments to the national Constitution, 
—the former prohibiting slavery, and the latter declaring who shall be citizens, — 
Congress, in the act of July 14, 1870, amending the naturalization laws, added the 
following provision : — 

“«That the naturalization laws are hereby extended to aliens of African nativity 
and to persons of African descent.’ 16 Stat. 256, § 7. 

“Upon the revision of the statutes, the revisers, probably inadvertently, as Con- 
gress did not contemplate a change in the laws in force, omitted the words ‘ white 
persons,’ sect. 2165 of the Revised Statutes being the section conferring the right, 
reading, ‘ An alien may be admitted to become a citizen,’ &c. The provision relat- 
ing to Africans of the act of 1870 is carried into the Revised Statutes in a separate 
section, which reads as follows : — 

“The provisions of this title shall apply to aliens of African nativity and to 
persons of African descent.’ § 2169. This section was amended by the ‘ Act to 
correct errors and to supply omissions in the Revised Statutes of the United States,’ 
of Feb. 18, 1875, so as to read, ‘The provisions of this title shall apply to aliens, 
being free white persons, and to aliens of African nativity, and to persons of African 
descent’ (Rev. Stat. p. 1435; 18 Stat. 318) ; and so the statute now stands. 

“ First, Is a person of the Mongolian race a ‘ white person,’ within the meaning 
of the statute ! 

“ Second, Do those provisions exclude all but white persons, and persons of 
African nativity or African descent ? 

“ Words in a statute, other than technical terms, should be taken in their ordi- 
nary sense. The words ‘ white person,’ as well argued by petitioner's counsel, taken 
in a strict literal sense, constitute a very indefinite description of a class of persons 
where none can be said to be literally white, and those called white may be found of 
every shade, from the lightest blonde to the most swarthy brunette. But these 
words, in this country at least, have undoubtedly acquired a well-settled meaning in 
common popular speech, and they are constantly used in the sense so acquired in the 
literature of the country, as well as in common parlance. As ordinarily used any- 
where in the United States, one would scarcely fail to understand the party employ- 
ing the words ‘a white person’ would intend a person of the Caucasian race. In 
speaking of the various classifications of races, Webster, in his dictionary, says: 
‘The common classification is that of Blumenbach, who makes five. First, the Cau- 
casian, or white race, to which belong the greater part of the European nations and 
those of Western Asia; second, the Mongolian, or yellow race, occupying Tartary, 
China, Japan, &c.; third, the Ethiopian, or negro (black) race, occupying all Africa, 
except the north ; fourth, the American, or red race, containing the Indians of North 
and South America ; and, fifth, the Malay, or brown race, and occupying the islands 
of the Indian Archipelago,’ &c. This division was adopted from Buffon, with some 
changes in names, and is founded on the combined characteristics of complexion, 
hair, and skull. Linnaeus makes four divisions, founded on the color of the skin, — 
First, European, whitish ; second, American, coppery ; third, Asiatic, tawny ; and, 
fourth, African, black. Cuvier makes three,— Caucasian, Mongol, negro. Others 
make many more, but none include the white or Caucasian with the Mongolian or 
yellow race ; and none of those classifications, recognizing color as one of the dis- 
tinguishing characteristics, include the Mongolian in the white or whitish race. 
Sect. 22, ‘New American Cyclopeedia,’ title ‘ Ethnology.’ 

“Neither in popular language, in literature, nor in scientific nomenclature do we 
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ordinarily, if ever, find the words ‘ white person’ used in a sense so comprehensive 
as to include an individual of the Mongolian race. Yet, in all, colour, notwithstand- 
ing its indefiniteness as a word of description, is made an important factor in the 
laws adopted for the determination and classification of the races. I am not aware 
that the term ‘ white persons,’ as used in the statutes as they have stood from 1802 
till the late revision, was ever supposed to include a Mongolian ; while I find nothing 
in the history of the country, in common or scientific usage, or in legislative pro- 
ceedings, to indicate that Congress intended to include in the term ‘ white person’ 
any other than an individual of the Caucasian race. I do not find much in the pro- 
ceedings of Congress to show that it was universally understood in that body, in its 
recent legislation, that it excluded Mongolians. At the time of the amendment, in 
1870, extending the naturalization laws to the African race, Mr. Sumner made 
repeated and strenuous efforts to strike the word ‘white’ from the naturaliza- 
tion laws, or to accomplish the same object by other language. It was opposed, on 
the sole ground that the effect would be to authorize the admission of Chinese to 
citizenship. Every senator who spoke upon the subject assumed that they were 
then excluded by the term ‘white person,’ and that the amendment would admit 
them; and the amendment was advocated on the one hand, and opposed on the 
other, upon that single idea. Senator Morton, in the course of the discussion, said: 
‘This amendment involves the whole Chinese problem. . . . The country has just 
awakened to the question, and to the enormous magnitude of the question, in- 
volving a possible immigration of many millions; involving another civilization; 
involving labor problems that no intellect can solve, without study and time. Are 
you now prepared to settle the Chinese problem, thus in advance inviting that immi- 
gration?’ Congressional Globe, part 6, 1869-70, p. 5122. Senator Sumner replied : 
‘Senators undertake to disturb us in our judgment, by reminding us of the possibility 
of large numbers swarming from China ; but the answer to all this is very obvious and 
very simple. If the Chinese come here, they will come for citizenship, or merely for 
labor. If they come for citizenship, then, in this desire, do they give a pledge of 
loyalty to our institutions. And where is the peril in such vows? They are peace- 
ful and industrious. How can their citizenship be the occasion of solicitude?’ Id. 
p. 5155. 

“ Many other senators spoke pro and con on the question, this being the point of the 
contest. Id. pp. 5121 to 5177. It was finally defeated, and the amendment cited, 
extending the right of naturalization to the African only, was adopted. It is clear 
from these proceedings that Congress retained the word ‘ white’ in the naturaliza- 
tion laws for the sole purpose of excluding the Chinese from the right of naturaliza- 
tion. Again, when it was found that the term ‘white person’ had been omitted in 
the Revised Statutes, it was restored by the act passed ‘to correct errors and to 
supply omissions’ in the Revised Statutes before cited. Upon reporting this bill, 
Mr. Poland, chairman of the committee, explained the various amendments correct- 
ing errors, and upon the amendment to insert the words, ‘being free white persons,’ 
said: ‘ The original naturalization laws only extended to free white persons.’ . . . 
‘A very few years since (in 1870), Mr. Sumner, of Massachusetts, then in the Senate, 
moved to strike out the word “ white” from the naturalization laws; and it was ob- 
jected to, on the ground that that would authorize the naturalization of that class of 
Asiatic immigrants that are so plentiful on the Pacific coast. After considerable de- 
bate, instead of striking out the word “ white,” it was provided that the naturalization 
laws should extend to the Africans, and persons of African descent.’ After explain- 
ing the omission in the Revised Statutes, he adds: ‘ The member of our committee 
who had this chapter on the naturalization laws to examine as a sub-committee failed 
to notice this change in the law, or it would have been brought before the house 
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when the revision was adopted.’ Congressional Record, vol. iii. part 2, session 1875, 
. 1081. 

. “Upon this report the amendment was made as it now stands in the statute. 
Thus, whatever latitudinarian construction might otherwise be given to the term 
‘white person,’ it is entirely clear that Congress intended by this legislation to ex- 
clude Mongolians from the right of naturalization. I am, therefore, of the opinion 
that a native of China, of the Mongolian race, is not a white person within the mean- 
ing of the act of Congress. 

“The second question is answered in the discussion of the first. The amend- 
ment is intended to limit the operation of the provision as it then stood in the Re- 
vised Statutes. It would have been more appropriately inserted in sect. 2165 than 
where it is found (in sect. 2169). But the purpose is clear. It was certainly intended 
to have some operation, or it would not have been adopted. The purpose undoubt- 
edly was to restore the law to the condition in which it stood before the revision, and 
toexclude the Chinese. It was intended to exclude some classes; and, as all white 
aliens and those of the African race are entitled to naturalization under the words, it 
is difficult to perceive whom it could exclude, unless it be the Chinese. 

“Tt follows that the petition must be denied; and it is so ordered.” 


Corporations. —CuMULATIVE VotinG. — The Albany Law Journal calls 
attention to a law recently passed in this State, providing for the cumulative 
plan of voting in elections in private corporations. A stockholder, for each 
share of stock held by him, may cast one vote for each director or manager to 
be elected, or he may give as many votes as there are directors for one person, 
or may distribute the votes among several, — the object of the law being to 
prevent the entire control of a corporation passing into the hands of a few 
men, who may temporarily hold the stock, or the proxies to vote thereon. The 
plan seems well fitted to secure a proper representation of the minority, and a 
protection for the smaller shareholders. The working of the experiment is 
well worth watching. 


INDIANA. 


Fers or Experts. — Buchman vy. The State. Supreme Cocrt. —On 
the trial of one Hamilton for rape, the plaintiff, a physician, was called, and 
asked whether, in female menstruation, there is not sometimes a partial reten- 
tion of the menses after the main flow has ceased. Refusing to answer this, 
or any question depending on his professional knowledge, without first being 
paid as for a professional opinion, he was committed for contempt. From 
this commitment he appealed to the Supreme Court. 

The Supreme Court (WorDEN, J.), after some examination of the text- 
writers and the authorities (including Ex parte Dement*), say: — 


“Tt is unnecessary to determine, in this case, whether all classes of experts can 
require payment before giving their opinions as such. It is sufficient to say, that 
physicians and surgeons, whose opinions are valuable to them as a source of their 
income and livelihood, cannot be compelled to perform service by giving such opin- 
ions in a court of justice without such payment. The commitment of appellant for 
contempt was erroneous, and the judgment of the court below is reversed.” (B1p- 
DLE, C. J., and Nipiack, J., dissented.) 


1 See Law Review, vol. xii. p. 589. 
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The court held Blythe v. State, 4 Ind. 525, to be exactly in point in prin- 
ciple. In that case, Blythe, an attorney of the court, had been appointed to 
defend a pauper on a criminal charge. Declining to render the service with- 
out compensation, he was committed for contempt. ‘The Supreme Court, how- 
ever, held that he was not bound to perform the service gratuitously, on the 
ground that to hold otherwise would be to subject a particular class to a tax, 
in violation of the Constitution, which provides for a uniform rate of assess- 
ment upon all citizens. 


MAINE. 


LIABILITY AFTER Divorce or Huspanp To WIFE ror Tort. — Abbott 
v. Abbott et als. Supreme Court. — An interesting discussion of the rela- 
tion existing between husband and wife is contained in the opinion in this 
case. It appeared that the plaintiff, a woman, was wrongfully and wantonly 
carried by the defendants, one of whom was her husband, to an insane asylum, 
and that the plaintiff had since been divorced. The question was, whether 
an action of tort, for such an injury, instituted after divorce, could be sus- 
tained by her against her former husband. The court (PEeTERs, J.), follow- 
ing Phillips v. Barnett 1 Q. B. D. 436, say: — 


“The theory upon which the present action is sought to be maintained is, that 
coverture merely suspends, and does not destroy, the remedy of the wife against her 
husband. But the error in the proposition is the supposition that a cause of action 
or aright of action ever exists in such a case. There is not only no civil remedy, 


but there is no civil right, during coverture, to be redressed at any time. There 
is, therefore, nothing to be suspended. Divorce cannot make that a cause of action 
which was not a cause of action before divorce. The legal character of an act of 
violence by husband upon wife, and of the consequences that flow from it, is fixed 
by the condition of the parties at the time the act is done. If there be no cause of 
action at the time, there never can be any. 

 “ The doctrine advocated by the plaintiff finds no support from any of the princi- 
ples of the common law. According to the oldest authorities, the being of the 
wife became, by marriage, merged in the being of the husband. Her disabilities 
were about complete. By the earliest edicts of courts, he had a right to strike her, 
as a punishment for her misconduct; and her only remedy was, that ‘she hath retal- 
iation to beat him again, if she dare.’ And Chancellor Kent lays down the doctrine, — 
not contradicted or challenged in any of the editions of his Commentaries, — that, ‘ as 
the husband is the guardian of the wife, and bound to protect and maintain her, the 
law has given him a reasonable superiority and control over her person ; and he may 
even put gentle restraints upon her liberty, if her conduct be such as to require it, 
unless he renounces that control by articles of separation, or it be taken from him 
by a qualified divorce.’ 2 Kent’s Com, 180. But there has been for many years a 
gradual evolution of the law going on for the amelioration of the married woman’s 
condition, until it is now, undoubtedly, the law of England and of all the American 
States that the husband has no right to strike his wife, to punish her, under any 
circumstances or provocation whatever. See, upon this subject, the cases collected 
in a learned and instructive note to the case of Commonwealth y. Barry, in 2 Green’s 
Cr. L. Reports, 286. Still, the state of the old common law serves to show the basis 


1 See Law Review, vol. x. p. 794. 
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upon which the-marriage relation subsisted ; and we do not perceive that there has 
been, either by legislative enactment or by the growth of the law in adapting itself 
to the present condition of society, any change in that relation which can afford the 
plaintiff a remedy. So to speak, marriage acts as a perpetually operating discharge 
of all wrongs between man and wife, committed by one upon the other. As said by 
Settle, J., in State v. Oliver, 70 N. C. 60, ‘It is better to draw the curtain, shut out 
the public gaze, and leave the parties to forget and forgive.’ 

“ We are not convinced that it is desirable to have the law as the plaintiff contends 
it to be. There is no necessity for it. Practically, the married woman has remedy 
enough. The criminal courts are open to her. She has the privilege of the writ of 
habeas corpus, if unlawfully restrained. As a last resort, if need be, she can prose- 
cute at her husband’s expense a suit for divorce. If a divorce is decreed to her, she 
has dower in all his estate; and all her needs and all her causes of complaint, includ- 
ing any cruelties suffered, can be considered by the court, and compensation in the 
nature of alimony allowed for them. In this way, all matters would be settled in 
one suit as a finality. 

“It would be a poor policy for the law to grant the remedy asked for in this case. 
If such a cause of action exists, others do. If the wife can sue the husband, he 
can sue her. If an assault was actionable, then would slander and libel and other 
torts be. Instead of settling, a divorce would very much unsettle all matters be- 
tween married parties. The private matters of the whole period of married exist- 
ence might be exposed by suits. The Statute of Limitations could not cut off 
actions, because during coverture the statute would not run. With divorces as 
common as they are now-a-days, there would be new harvests of litigation. If such 
a precedent was permitted, we do not see why any wife surviving her husband 
could not maintain a suit against his executors or administrators for defamation, or 
cruelty, or assaults, or deprivations that she may have wrongfully suffered at the 
hands of the husband ; and this would add a new method by which estates could be 
plundered. We believe the rule, which forbids all such opportunities for lawsuits 
and speculations, to be wise and salutary, and to stand on the solid foundations of 
the law. 

“The plaintiff invokes the case of Blake v. Blake, 64 Me. 177, as supporting her ° 
right to sue. That was a suit in assumpsit. In matters of contract there may be a 
cause of action during coverture, not enforceable by the ordinary methods until 
afterward. The common law has been so far abrogated by the force of various 
legislative acts as to allow contracts to be made by husband and wife with each 
other. And, to a certain extent, contracts between man and wife always were up- 
held in courts of chancery. That case, therefore, differs from this. 

“ Then, if the husband is not liable, the question arises, whether the a 
are liable in this action. We think it follows from the previous reasoning that they 
are not. The true test as to their liability is, whether an action could have been 
maintained against them at the time of the act complained of. It is clear that no 
action was then maintainable. If the co-defendants had been then sued, the action 
must have been in the name of the husband and wife, and the husband would have 
sued to recover damages for an injury actually committed by himself. Husband 
and wife must declare that the injury was ad damnum ipsorum. She cannot, at com- 
mon law, sue in her own name alone, nor in his without his consent. She cannot 
appoint an attorney, ordinarily, but he must do it for her. His conduct and admis- 
sions can affect the suit. He can release the cguse of action, and she cannot. She 
could do no act to redress an injury to her without his concurrence. Nor has the 
common law been changed in any of these respects until 1876, which was after this 
action was commenced. Laws of 1876, ch. 112. The damages recoverable in an 
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action would have belonged to him, and not to her. And, at the same time, if she 
had committed a tort, he would have been civilly liable for it. It is very certain, 
therefore, that no action could ever have been sustained against them in his name. 
They merely aided and assisted him. But if there was no injury to him, there was 
none to her. They were one. Without doubt, after the death of the husband, a 
wife may maintain an action in her own name for a wrong committed upon her 
while her husband was alive, if no action was instituted nor the cause of action 
released during his lifetime ; and, undoubtedly, the same right follows after a divorce 
a vinculo matrimonii. But she can only recover for such a wrong as she and her 
husband could have recovered for in their joint names while the marriage relation 
subsisted. She succeeds after death or divorce to just such rights as existed before 
that time. The language of the law is, that the right survives to her. But there 
must be some right in existence to survive. Here there was none. A thing cannot 
continue after au event which does not exist before. It would not be the survival 
of a claim, but would be one newly created. Norcross vy. Stuart, 50 Me. 87; 
Marshall v. Oakes, 51 id. 308; Ballard v. Russell, 83 id. 196 ; Laughlin v. Eaton, 54 id. 
156; West v. Jordan, 62. id. 484; Hasbrouck v. Weaver, 10 Johns. 247; Snyder v. 
Sponable, 1 Hill (N. Y.), 567; Bacon’s Abr. Baron and Feme, K.; Shaddock v. Clifton, 
22 Wis. 114. Plaintiff nonsuit.” 


MASSACHUSETTS. 


GrEorGE TYLER Bicetow, LL.D. — Chief Justice Bigelow graduated from 
the academic department of Harvard College in the famaus class of 1829; 
studied law and practised in Boston; was appointed by Governor Briggs a 
justice of the Court of Common Pleas, which office he held for three years; 
was promoted to the bench of the Supreme Judicial Court as the successor of 
one of the greatest of Massachusetts judges, — Mr. Justice Wilde, — on which 
bench he served until 1868, a period of seventeen years, the last seven of which 
he was the chief justice; resigned Dec. 31, 1867, and from that time until his 
death was the actuary of the Massachusetts Hospital Life Insurance Com- 
pany. 

As a lawyer, he was active, zealous for his clients, careful in preparation, 
impetuous in the trial of causes, and of a somewhat imperious disposition. 
As a judge, he was cautious, patient of labor, prompt in the despatch of busi- 
ness, and tender of the rights of suitors. He was not a great man, nor was he 
a great judge. Hedid not philosophize. His was a practical, wise, and steady 
mind. Quick of apprehension, he grasped and appropriated the ideas of others. 
Averse to speculation, and guided largely by precedent, he did much to keep 
the law settled and the counsels of the court united. He had a taste for, and 
in early life was schooled in, the militia of his State. He brought to the ad- 
ministration of justice many military characteristics. Frequently complained 
of by the bar for quickness of temper, for a peremptory, and often a hasty, 
assertion of his power as presiding justice of the court, he was known by all 
men to be upright, fair-minded, and impartial. His opinions, contained in 
thirty-eight volumes of the reports, are models of lucid statement, testifying to 
the force and clearness of his mind; and the opinion of the court in Brattle Square 
Church v. Grant, 3 Gray, 142, which he delivered, is his enduring monument. 
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NEW JERSEY. 


Inter-STATE Extrapition.—Unitep States District Court. In 
re Noyes, petitioner for habeas corpus. — Another contribution is made to the 
discussion of the question of extradition between the States, by the decision in 
this case. The prisoner asked to be discharged, on the ground that, although 
surrendered to be tried for a certain alleged offence, he was held to stand his 
trial on another and a different one, and also on the ground that the proceed- 
ings for his surrender were irregular. The opinion of the court (Nrxon, J.), 
after referring to the facts in the particular case, proceeds : — 


“ We are thus brought to the consideration of the naked questions : (1) Whether 
a fugitive from justice extradited from one State of the Union to another, on the 
charge of the commission of a specific crime, can be held by the courts of the State 
to which he is sent for trial, for another and different crime? and (2) whether such 
person may be detained by the authorities of the State for prosecution, notwith- 
standing it may appear that his arrest under the rendition proceedings was without 
legal authority ¢ 

“Tf these inquiries are answered in the affirmative; if the State court, without 
regard to the lawfulness or unlawfulness of the methods adopted to obtain the custody 
of the body of the prisoner, may detain him for trial upon the same or other indict- 
ments charging him with offences against the criminal laws of the State, — he has no 
claim upon this court for a discharge, on the ground that his rights as a citizen were 
violated by the parties who secured his person in a foreign jurisdiction other than by 
due process of law. 

“ Questions were discussed in the argument which may properly arise between 
governments, as to the construction of the extradition treaties or between individuals, 
as to responsibility for the invasion of personal rights, but which, in my judgment, 
are not involved in the present inquiry. : 

“Tt may be true, that where a treaty exists between two independent nations in 
regard to the surrender of fugitives, or a criminal is given up on the allegation that 
he had committed a specified crime, good faith between the governments requires 
that he should not be tried for other offences. 

“Tt may be true, that when a citizen has been placed under restraint without 
lawful cause, and without due process of law, he can hold every one who caused or 
contributed to his imprisonment to a strict accountability in a civil action. In the 
one case, the right of asylum is sacred, except so far as it has been yielded by the 
terms of the international compact, and any abuse or perversion by one government 
of the privileges of arrest granted by the treaty, is a just cause of complaint on the 
part of the other. 

“In the other case, so jealous is the law in regard to the invasion of the individual 
liberty of the citizen, that all unapthorized restraint of his person is followed by 
damages against the offending party. 

“ But here, a court of competent jurisdiction has the custody of a person who is 
charged with the commission of certain offences against the laws of the State. The 
answer to the charge is, that some other person has done a wrong to the prisoner, by 
violating the laws of another State, in arresting him without proper authority. 

“In a criminal case, this can hardly be reckoned a pertinent response. A person 
arraigned for the commission of a felony cannot plead in bar that he ought to be 


excused from answering the charge, because other parties trespassed upon his per- 
sonal rights. 
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“Tt is confounding of matters which are essentially separate and distinct. It is 
a claim on the part of the accused that his criminal violations of the law are to be 
condoned by his personal injuries. It is asking a court to suspend its most respon- 
sible duties, to wit, the trial of alleged offenders against the penal code of the State, 
while the persons charged with the crime are instituting preliminary investigations 
into the methods adopted to bring them within its jurisdiction. Such a course, for 
obvious reasons, is allowable in a civil suit between private litigants; but, for like 
obvious reasons, cannot be, and never has been, allowed in criminal proceedings, 
where the object of the prosecution is to punish an offender against the public. On 
a claim of this sort the court says to the prisoner: ‘ You are going too fast. We will 
consider one thing at a time, and every thing in its regular order. The precise 
matter which now concerns you and the court is, whether you are guilty of the crime 
charged against you. As you happen to be found within our jurisdiction, we will 
first settle that question, and afterward, if needs be, will inquire into the cireum- 
stances attending your rendition for trial, or will leave the respective governments 
to discuss them, or will remit you to the recovery of such damages as you may be able 
to obtain in the civil courts for the violation of your rights of person.’ 

“ All the authorities of Great Britain and the United States, when carefully dis- 
tinguished and interpreted by their circumstances, support this view of the law. 

“The earliest cases in England to which the attention of the court has been 
called are Rer v. Marks, 3 East, 175, before the King’s Bench, in 1802, and Ex parte 
Kraus, 1 B. & C. 238, in the same court in 1823, in both of which it was held, 
that, when a party was liable to be detained on a criminal charge, the court would 
not inquire on habeas corpus into the manner in which the capture had been effected. 

“The case of Susannah Scott, 9 B. & C.446, before the King’s Bench, in 1829, 
was thus: A rule nisi had been obtained for a habeas corpus to bring the body of 
the prisoner in the custody of the marshal, in order that she might be discharged, on 
the ground that she had been improperly apprehended in a foreign country. 

“Tt appeared on the return that an indictment for perjury has been found against 
her in London ; that a warrant for her arrest to appear and plead had been granted; 
that the police-officer having the warrants went beyond his jurisdiction, and followed 
her to Brussels, and then arrested her, conveyed her to Ostend against her will, and 
thence back to England. Chief Justice Tenterden, on discharging the rule, said: 
‘The question is this, whether, if a person charged with a crime is found in his 
country, it is the duty of the court to take care that such a party shall be answerable 
to justice, or whether we have to consider the circumstances under which she was 
brought here.’ I thought, and still continue to think, that we cannot inquire into 
them. 

“The courts of South Carolina, in the same year, were considering the same ques- 
tion, as appears in the case of The State v. Smith, reported in 1 Bailey, 283. 

“In the case of The State v. Brewster, 7 Vt. 118, before the Supreme Court of 
Vermont, in 1835, an attempt had been made in the court below to have the proceed- 
ings in an indictment against the defendant dismissed, on the ground that he was 
forcibly and against his will, and without the assent of the authorities of Canada, 
brought from that province. The court held that the matter set up could not avail 
the prisoner. 

“ Dow's Case, reported in 18 Penn. St. 37, is in many of its features quite similar 
to the one under consideration, but the illegality of the capture could not be set up 
by the fugitive. 

“ The case of State v. Ross, 21 Iowa, 467, was cited also; and no reference was 
made to the cases of United States vy. Caldwell, 8 Blatchf. C.C. 131, because they 
had been fully discussed in the argument, and were not considered pertinent in the 
present inquiry. 
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“ They all turn upon the construction of the treaty between the United States 
and Great Britain, in regard to the extradition of fugitives from justice, and involve 
the authority of the courts to hold a surrendered fugitive for trial for any other than 
extraditable offences. It may, however, be remarked, in reference to this question, 
that, by the second clause of the sixth article of the Constitution of the United States, 
treaties are declared to be the supreme law of the land, and by the second section of 
the third article they are brought as directly within the judicial power, as cases in law 
and equity, arising under the Constitution and laws of the United States; unless, 
therefore, there was something in the treaty with Great Britain which required the , 
aid of legislative provisions to give it effect (see 2 Pet. 353), it is somewhat diffi- 
cult to understand or indorse the reasoning of the learned judge who decided the 
case of Caldwell vy. Lawrence, and especially where he asserts that complaints of the 
abuses of the extradition proceedings do not form a proper subject of investigation in 
the courts of the United States. 

“Tt is the conclusion of the court, upon principle and authority, that the State 
court has the right to hold the prisoner for trial for the offence charged against him, 
without reference to the circumstances under which his arrest was made in a foreign 
jurisdiction. 

“Tt necessarily follows that there is no authority here to discharge him on the 
habeas corpus. Neither the Constitution of the United States nor sect. 753 of 
the Revised Statutes makes any provision for the writ in such a case, and the 
prisoner must be remanded.” 


NEW YORK. 


Jupicrat Act.— The case of Lange v. Benedict, lately decided 
by the Court of Appeals, finally determines a question of very great importance to 
judicial officers and litigants. The plaintiff in this case, a gentleman of respectable 
standing, was indicted for embezzling mail-bags, a somewhat venial offence, and tried 
at a court at which defendant presided.. He was convicted, the jury assessing the 
value of the bags embezzled at less than $25. The penalty prescribed by statute 
in such case was $200 fine, or one year imprisonment. Defendant, however, sentenced 
him to both the fine and imprisonment. He paid his fine, and applied by writ of 
habeas corpus for his release from imprisonment. The writ was returnable before 
defendant, who was yet holding the term of the court at which the conviction was 
had. Upon the return, defendant set aside the former sentence, and re-sentenced 
plaintiff to one year’s imprisonment. This act was declared by the United States 
Supreme Court to have been without authority of law (Ex parte Lange, 18 Wall. 
163), and plaintiff was released. Thereafter he brought this action against defend- 
ant for damages, by reason of his false imprisonment, setting up the facts of the case, 
and that the act of the defendant was wilful and without authority. A demurrer 
was interposed, on the ground that the complaint did not state facts sufficient to con- 
stitute a cause of action, it being claimed that defendant was not liable for the con- 
sequences of any act done by him as a judge of a court of general jurisdiction. The 
demurrer was overruled at Special Term (11 Alb. L. J. 22), but was sustained at 
General Term (14 Alb. L. J. 313). The Court of Appeals have affirmed the judg- 
ment of the General Term, and have thereby asserted the principle that a judge is 
irresponsible civilly for almost every act he may do while on the bench. Perhaps 
such a rule is necessary to secure independence to the judiciary ; but it would seem 
that a person injured by a gross abuse of judicial power, such as the act Committed 
by defendant was, should not be remediless. — Albany Law Journal. 
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CHARITABLE Bequests. — An important, and as we think a wise, change 
has been made in the power of testamentary disposition by a bill recently 
passed, almost unanimously, by the New York Assembly and Senate. The 
act provides that ‘‘no person having a husband, wife, child, or parent shall, 
by his or her last will and testament, devise or bequeath to any benevolent, 
charitable, literary, scientific, reliy ious, missionary, or social society or corpora- 
tion, or to any eleemosynary society or corporation whatever, in trust or other- 
wise, more than one-half part of his or her estate, after the payment of his or 
her debts and the lawful expenses of administration. And such devise or be- 
quest shall only be valid to the extent of such one-half, and no more; and no 
such devise or bequest shall be valid in any will which shall not have been 
made and executed at least two months before the death of the testator.’’ 


Murray Horrmay, the well-known author, died May 7, 1878. Mr. Hoff- 
man was born in 1791, and was graduated at Columbia College in 1809. 
From 1839 to 1843, he was Assistant Vice-Chancellor; and from 1853 to 1861, 
he sat on the bench of the Superior Court. Among the works of which he 
was the author, were, ‘‘ Office and Duties of Masters in Chancery;’’ ‘‘ Trea- 
tise on the Practice of the Court of Chancery;’’ ‘* Chancery Reports ’’ (1839- 
40); ‘* Provisional Remedies;’’ and ‘‘ Ecclesiastical Law.’’ 


JupGe ALLEN. — William F. Allen, associate judge of the Court of Ap- 
peals, died June 3. Judge Allen was a native of Connecticut, but moved 
to New York at an early age. In 1845, he was appointed United States Dis- 
trict Attorney for the Northern District of New York; in 1848, was elected 
Judge of the Supreme Court; and in 1856, re-elected to the same office. In 
1870, he was chosen judge of the Court of Appeals, a position which he held 
at the time of his death. 


Law’s Detay. — An unusual instance of longevity, considering the trifling 
amount involved in the suit, is afforded by the case of Yale v. Dederer, lately 
reported in 68 N. Y. The action, which was brought to charge the estate of a 
married woman with a promissory note signed by her, was finally determined 
Jan. 30, 1877, having been three times before the Court of Appeals, — the 
first time in December, 1858 (18 N. Y.), and the second time in 1860 (22 
N. Y.). The note was payable May 1, 1854, and the action was commenced 
and tried, so as to be heard afterwards by the Special Term of the Supreme 
Court, in August, 1855 (21 Barb. 286). The Court of Appeals, at its first 
chance, held, that a promissory note did not charge the separate estate, unless 
she intended that it should have that effect; at the second, that the intention 
must be expressed in the instrument; at the third and last, that, while regret- 
ting the rule they had established before, they would not change it. 

The report in the 68th N. Y. would have an additional interest, if the costs 
were stated. The amount of the note was $998, and judgment was for the 
defendant. 
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PENNSYLVANIA. 


ContRipuTORY NEGLiGENcE. — Stay’ Law. Supreme Court. West 
Philadelphia Passenger R.R. Co. v. Whipple. — A woman, while riding 
in one of the plaintiff’s cars, in which she was unable to find a seat, was 
thrown down and injured by the sudden stopping of the car. In a suit for 
damages, the plaintiffs contended that she had been guilty of contributory 
negligence in not taking hold of the hand-straps with which the car was pro- 
vided. To this the defendant answered, that it would not have been con- 
venient for her to do so, and would have ‘‘disarranged her dress,’’ and that, 
in consequence, she had taken hold of the hand of a friend. At the trial, the 
question of her negligence was left to the jury, with the instruction that, if 
they found she could not conveniently reach the strap, and so took hold of the 
hand of a fellow-passenger, it was for them to say whether this was a sufficient 
precaution. The Supreme Court held this instruction to have been correct; 
adding, that “possibly a woman may be so fantastically and foolishly hooped, 
wired, and pinned up, as to deprive her of her natural power to help herself; 
but, if so, the question is one of fact and not of law, and so we incline to 
leave it, instead of imposing upon our brethren below the difficult duty of pry- 
ing into the artificial stays of the plaintiff’s case.’’ 


‘* ARIZONA Reports.’’ — The methods of some, at least, of the Pennsyl- 
vania judges in reaching their conclusions seem not to meet with general 


approval, if we may judge from the following ‘prospectus’? which has 
reached us : — 


Arizona Reports. — Prospectus. 


The undersigned beg respectfully to call the attention of the profession toa forth- 
coming volume of the Reports of the new Territory of Arizona. This Territory 
has for a number of years possessed a regularly organized judicial system ; but its 
Reports have hitherto been contained only in manuscript volumes. The extreme 
ability of many of the judges has now induced the undersigned, at a considerable 
expense, to undertake the regular publication of their opinions for the future. Speci- 
mens of the style in which these Reports will be issued will be found at the end of 
this Prospectus, and are submitted to the judgment of the profession. Pennsylvania 
lawyers, in particular, will be agreeably surprised to observe how closely the pecul- 
iar style of the judicial opinions in their own State has been followed. 

The Reports will be published annually, at a cost of three dollars a volume. 
Subscriptions will be received by 

Vares & GREEN, 
No. 35 Plymouth Street, Pittsburg. 


Supreme Court or Arizona, aT January, 1858. 
Orlando Brown v. Valasquez Smith. 


1. A contract which does not express the intention of the parties thereto in the 
plainest words, is void. — Mowry, C. J. 

2. No recovery can be had on a promissory note in these words: “Sixty days after, 
I promise to pay,” &e. 
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The opinion of the court was delivered by Mowry, C. J. 

It is an established principle of social science that customs vary in different coun- 
tries, and at different epochs even of the same people. The manifold and ever- 
changing necessities of progressive civilization tend constantly to evolve new 
combinations and evoke new wants. The relative rights and duties of mankind 
become in time more complex, or present themselves under different conditions and 
in novel aspects. I do not speak of moral axioms, which, being founded on the 
eternal principles of ethics, always lurk, in however vague and undefined a shape, 
among the instincts of a nation, and mould its inner life. It is with the juridical 
side of man’s nature alone that we, as a court, can hope to deal. There, histor- 
ical development is every thing, positive conceptions nothing. It cannot be doubted 
that a locomotive is different from a hand-plow, and a feudal baron from a filibus- 
ter. Why, then, apply to them the same principles of decision? Precedents are 
merely the embodiment of the obsolete ideas of past ages, the cast-off chrysalis of 
a thought which has long since transmigrated into and through other forms of ex- 
pression. We must, therefore, take care lest, by following decided cases, we miss 
the living idea which they manifest, in grasping at the accidents of its externality. 
We must regard them only as pleasing illustrations of the customs of other states 
of society, not as authorities for our own. 

In the same manner, it is agreed by all profound philosophers that language is 
the human method of conveying thought. It does not cease to be so when put in 
writing. Ink and paper only supply or follow the organs of speech. We must 
always go back to the thought itself, and scrutinize that. Now, as law is the 
outward and concrete expression of the aggregate sentiment of a community, it is 
obvious that every man who, contrary to that aggregate sentiment, or, in other 
words, to this general law, claims a right from another, must show not merely a 
writing from that other, but in that writing a clearly defined exposition of the 
thought. The law is so equitable in its dispositions, that we ought not to be asked 
to interpret ambiguous phraseology. If men will not set down their meanings in 
plain words, their conventions should be treated as absolutely void. If this doctrine 
were generally recognized, we might hope to have contracts and other instruments 
easily construed by parties or their counsel, without the necessity of always resort- 
ing to the courts for an authoritative construction of them. 

From these principles it follows that this judgment must be affirmed. Smith 
made his promissory note in the following words: “Sixty days after, I promise to 
pay twelve dollars and seven cents to Orlando Brown, Esq.” After when? It does 
not appear. Smith’s true intention is left unexpressed. The note may have been 
meant to be paid in sixty days after its date, or after his death. Itis justly said by 
Javolenus (Digest, lib. xviii., tit. 121, 8), Qui facit per alium fucit per se; and the 
same principle is to be found in our own recent decision. 12 Ariz. 3; 13 id. 201, 
145, 73; 21 id. 346, 267. The plaintiff below had no case. 

With respect to the other assignments of error, it is true that they involve all 
the material points in controversy; but they are not assigned according to the rules 
of court, and we cannot notice them. We have constantly to repeat to counsel that 
we sit here for the determination of abstract principles, not of particular cases. 

Judgment affirmed. 


Silas Tompkins v. The Commonwealth. 
1. A defendant may be convicted of murder by poisoning, on an indictment which 
charges a murder by a clasp-knife. 
2. It is no objection to a conviction that it nowhere appears on the record that the 
judge before whom the case was tried was duly commissioned by the governor. 
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8. It is not an error to ask a prisoner, when called up for sentence, “ what he has to 
say why judgment should not be pronounced,” &c. 

4. The course of the administration of criminal justice cannot be stopped for six 
cents. — Per Ayle, J. 


The opinion of the court was delivered by Aye, J. 

The defendant below was found guilty of the gratuitous murder of a mother 
and her ten children, under circumstances of useless and offensive barbarity. We 
were quite prepared to hear his counsel arguing that the conviction was erroneous, 
and their client innocent. It is always so in aggravated cases. But with the inno- 
cence of Tompkins, we, as a court of error, have really nothing to do. Law is the 
hy pothenuse of a right-angle triangle, of which logic and moral philosophy are the 
other two sides. Though it touches them each at one point, its general direction is 
quite distinct. 

Mistakes will happen, of course, in our judicial system, as accidents do on our 
railways ; but we can do without neither the one nor the other. Each usually car- 
ries its passengers in safety ; and when the wrong man is nowand then hung or 
blown up, he must console himself with the reflection that he is a sacrifice to the 
necessities of society. 

With the law of this case alone it is our province to deal. We find here the 
usual parade of exceptions and points and assignments of error, and a paper book 
encrusted with authorities like barnacles. Every thing that the ingenuity of coun- 
sel could suggest has been done to confuse and complicate the decision of the case, 
in the hope, perhaps, that the prisoner, concealed by the dust of argumentation, 
might escape in a sort of legal disguise. But the eyes of Justice are too quick for 
that sort of thing, and we, as her ministers, will block any such game without re- 
morse. 

The plaintiff in error, in the first place, complains that he is charged, in the 
third count of the indictment, with committing the alleged murder by means of a 
“clasp-knife of the value of six cents,” whereas the proof was that he destroyed 
his victims by strychnine, infused in lager beer. We know nothing of this from the 
record. The verdict was guilty on all the cou ts, which means that he killed the 
mother and children, or some of them, in some way; and this, for aught we can 
tell, may have been both by the knife and the beer. There is nothing in the law to 
restrict a man to one mode of homicide, as there is in respect to duplicity in plead- 
ing. At any rate, it is a matter in which the Commonwealth alone is interested, to 
the extent of the value of the knife as a deodand. We cannot stop the administra- 
tion of justice for six cents ! 

Another objection urged to this conviction is, that it nowhere appears that the 
judge who tried the case was duly commissioned by the governor. Of some things 
the court is supposed to be in profound ignorance until instructed by counsel; but 
this is not one of them. Whether or not we find time to read the election returns, 
we are judicially bound to recognize the existence of our brethren of the inferior 
courts. 

The third error is, perhaps, somewhat more deserving of consideration. The pris- 
oner, it appears by the record, was asked, when called up for sentence, “ what he had 
to say why judgment should not be pronounced,” &c., instead of ‘‘ whether he had any 
thing to say,” &c. The forms of administration of justice are doubtless the life of 
the law. Except through them, we have no means of ascertaining the law itself. A 
judge who should substitute his own theories for received doctrines, would be guilty 
of the grossest injustice to suitors and the community. But we are unable to dis- 
cover, in the present case, any very important variation from established usage. It 
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is true that the form used here is rather abrupt, and contains, perhaps, an implied 
sarcasm. Still, the meaning was substantially conveyed, and the ends of justice suffi- 
ciently served. 

In the case of Sargent v. Coffin, 12 Mass. 315, it was properly decided that an 
erection in a navigable river was a nuisance ; and in Smith vy. Mi/dmay’s Adm., 31 
Ala. 410, it was held that notice to the indorser of a note of its dishonor, might be 
waived. I need not refer to the rule in Shelley’s Case, 1 Rep. 88, nor to the well- 
known Woodworth Patent Case of Wilson v. Barnum, 8 How. (U. 8.) 253. These, 
and other decisions which it would be mere pedantry to cite, show that the plaintiff 
in error has no cause to complain of the charge of the court. 

The other errors are merely supernumeraries, joined to the principal characters 
in order to give them an air of fictitious importance on the stage. We shall do the 
prisoner no wrong by disregarding them. A criminal, at his trial, plays at pitch- 
and-toss with the law for his life, and, if he loses, he must pay the stakes. It is too 
late to contest here the minor points of the game, which ought to have been settled 
as it went on. Judgment affirmed. 


ENGLAND. 


Surrace Water. — Apsorsinc Owners. — Hurdman v. The North- 
Eastern R. R. Court or Appear. — The court in this case has rendered a 
decision which, if sound law, puts a very considerable limitation on the full 
enjoyment of his property by an owner of land. The paragraphs of the claim 
material to the decision are: — 


“1, At the time of and before the commencement of the damage hereinafter 
mentioned, the plaintiff was, and is still, possessed of a house known as No. 16 Lodge 
Terrace, Sunderland. 

“2. The defendants then were, and still are, possessed of a certain close of land 
adjoining the said house of the plaintiff. 

“3. The defendants placed and deposited in and upon the said close of the de- 
fendants, and upon and against a wall of the defendants which adjoins and abuts 
against the house of the plaintiff, large quantities of soil, clay, limestone, and other 
refuse, close to and adjoining the said house of the plaintiff, and thereby raised the 
surface of the defendants’ land above the level of the land upon which the plaintiff's 
house was built. 

“4, The rain which fell upon said soil, clay, limestone, and other refuse so 
placed as aforesaid, oozed and percolated through said wall of the defendants’ into 
said house of the plaintiff, and the plaintiff’s house thereby became wet, damp, un- 
wholesome, and unhealthy, and less commodious for habitation. 

“5, By reason of the said acts of the defendants, the walls of the house of the 
plaintiff became and were very much injured, and the paper and plaster upon the 
said walls have been destroyed. 

«6. In the alternative, the plaintiff alleges that the defendants so negligently 
and improperly placed, and deposited the said soil, clay, limestone, and refuse upon 
the defendants’ said land, that the rain-water, falling thereon, oozed and percolated 
through and into the plaintiff’s house, whereby the plaintiff's house was damaged, 
as before mentioned.” 


On appeal from the judgment of the court below on a demurrer to this 
statement of claim, the Court of Appeal (Corton, L. J.) said: — 
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“T will now proceed to read the judgment of the court; but, before doing so, I 
would say that the question is inconveniently raised by demurrer, and would have 
been much better raised if the facts had first been determined. 

“Tn this case, the plaintiff has brought an action for injury alleged to have been 
caused to his house, which abuts on the wall of the defendants, by certain acts done 
by the defendants on their own land. The question is raised on demurrer to the 
statement of claim; and the question, therefore, is whether that alleges a good 
cause of action. |The Lord Justice then read the first six paragraphs of the state- 
ment of claim.] It is unnecessary to read the seventh paragraph, because it is based 
on a supposed obligation of the railway company to make their wall water-tight; 
but in our opinion there is no such obligation ; and if the statements contained in the 
preceding paragraphs do not show a cause of action, the statements of the para- 
graph which has not been read do not enable the plaintiff to sustain this action. 

“ For the purposes of our decision, we must assume that the plaintiff has sustained 
substantial damage; and we must construe the statement as alleging that the surface 
of the defendants’ land has been raised by earth and rubbish placed thereon, and 
that the consequence of this is that rain-water, falling on the defendants’ land, has 
made its way through the defendants’ wall into the house of the plaintiff, and has 
caused the injury complained of. 

“The question is, Are the defendants, admitting this statement to be true, ]* xble to 
the plaintiff? and we are of opinion that they are. The heap or mound on the de- 
fendants’ land must, in our opinion, be considered as an artificial work. Every 
occupier of land is entitled to the reasonable enjoyment thereof. This is a natural 
right of property; and it is well established that an occupier of land may protect 
himself by action against any one who allows any filth, or any other noxious thing 
produced by him on his own land, to interfere with this enjoyment. We are further 
of opinion, that, subject to a qualification to be hereafter mentioned, if any one, by 
artificial erection on his own land, causes water, even though arising from natural 
rainfall only, to pass into his neighbor’s land, and thus substantially to interfere 
with his enjoyment, he will be liable to an action at the suit of him who is so in- 
jured; and this view agrees with the opinion expressed by the Master of the Rolls 
in the late case of Broder vy. Sailard. He there says: ‘However it [the water] 
comes, if it comes through an artificial work which collects it, in the nature of a 
large artificial sponge, which absorbs it and keeps it together, until it oozes out by 
reason of the nature of the sponge, it appears to me I have to say that an artificial 
work, a work ‘made by man, is a work that, if it causes a nuisance, is a thing for 
which the owner of the land is responsible.’ I have limited this statement of liabil- 
ity to liability for allowing things, in themselves offensive, to pass into a neighbor’s 
property, and for causing, by artificial means, things in themselves inoffensive to 
pass into a neighbor’s property, to the prejudice of his enjoyment thereof; because 
there are many things which, when done on a man’s own land (as building so as to 
interfere with their prospect, or so as to obstruct lights not ancient), are not actiona- 
ble, even though they interfere with a neighbor’s enjoyment of his property. 

“ But it is argued that this is at variance with the decision, that if, in consequence 
of a mine-owner on the rise working out his minerals, water comes by natural grav- 
itation into mines of the owner on the deep, the latter mine-owner cannot maintain 
any action for the loss which he thereby sustains. But excavating and raising the 
minerals is considered the natural use of mineral land; and these decisions are 
referable to this principle, — that the owner of land holds his right to the enjoyment 
thereof, subject to such annoyance as is the consequence of what is called the natu- 
ral user by his neighbor of his land; and that, when an interference with this 
enjoyment by some thing in the nature of nuisance (as distinguished from an inter- 


828 SUMMARY OF EVENTS. 


ruption or disturbance of an easement or right of property in ancient lights, or the 
support for the surface to which every owner of property is entitled) is the cause of 
complaint, no action can be maintained if this is the result of the natural user by a 
neighbor of his land. That this is the principle of these cases appears from the case 
of Wilson v. Waddell, and from what is said by the Lord Chancellor in Rylands y, 
Fletcher. Moreover, the case referred to has laid down that a mine-owner is exempt 
from liability for water, which, in consequence of his works, flows by gravitation 
into an adjoining mine, only if his works are carried on with skill, and in the usual 
manner; and in the present case, it is stated that the defendants have conducted this 
operation negligently and improperly. The decisions, therefore, as regards the 
rights of adjoining mine-owners do not enable the defendants to discharge them- 
selves from liability. 

“Tt was also argued that a land-owner who, by operations on his own land, drains 
the water percolating under ground in the property of his neighbor is not liable to 
an action by the man whose land is thus deprived of its natural moisture; and this, 
it was argued, was inconsistent with a judgment for the plaintiff on a statement 
alleging as a cause of action an alteration in the percolation of water. It is suffi- 
cient to say that no one can maintain an action, unless there is some injury to some- 
thing to which the law recognizes his title ; and the law does not recognize any title 
in a land-owner to water percolating through his property under ground, and in no 
definite channel. 

“ Weare of opinion that the maxim, ‘ Sic utere tuo ut alienum non ledas,’ applies to 
and governs the present case ; and that as the plaintiff, by his statement of claim, 
alleges that the defendants have, by artificial erections on their land, caused water 
to flow into the plaintiff’s land in a manner in which it would not but for such erec- 
tion have done, the defendants are answerable for the injury caused thereby to the 
plaintiff. Appeal dismissed.” 


LecaL AppointTMENTS. — Next to being the relative of a judge, the best thing is 
to bear the same name. I don’t profess to understand the relationship subsisting 
in the following cases, but I was struck with the similarity of the names in looking 
over the legal appointments in Whitaker’s Almanack, an almanac, I may incidentally 
say, which is infinitely better and more useful than any other that is published: 
Secretary of Presentations, the Hon. P. Thesiger, £400; Secretary of Commissions, 
Mr. W. M. Cairns, £300; Secretary of Causes, Mr. J. Romilly, £1,000; Clerk of 
Records and Writs, the Hon. E. Romilly, £1,200; Clerk of Enrolments, Lord 
Romilly, £1,200; Registrar in Lunacy, Mr. C. N. Wilde, £1,000; Queen’s Coroner 
and Attorney, Mr. Fred. Cockburn, £1,200; Master at the Crown Office, Mr. J. R. 
Mellor, £1,200; Associate, Mr. T. W. Erle, £1,000; Associate Exchequer Division, 
Mr. H. Pollock, £1,000; Master, Sir F. Pollock, £1,500; ditto, Mr. G. F. Pollock, 
£1,500 ; Queen’s Remembrancer, Sir F. Pollock, £2,000; Secretary to Sir J. Hannen, 
Mr. J. C. Hannen, £300; Secretary to Sir R. Phillimore, Mr. Walter Phillimore, 
£300; Registrar in Bankruptcy, Mr. J. R. Brougham, £1,300; Clerk of Assize for 
Home Circuit, the Hon. R. Denman, £953; Associate, Mr. R. Denman, Jr.; Clerk 
of Assize, Midland Circuit, Mr. Arthur Duke Coleridge (salary not mentioned) ; 
Clerk of Assize, Oxford Circuit, Mr. E. Archer Wilde, £1,000; and Clerk of Assize, 
Western Circuit, Mr. W. C. Bovill, £1,000. Some people call this sort of thing 
nepotism. I don’t complain of it, so long as the men are fit for the post. It isa 
man’s duty to look after his relations, when he can do so without injury to the public 
service; and no one can say that the judges have been unmindful of their duty in 
this respect. But still 1 may be allowed to express a regret that I have not an uncle 
a judge. — Vanity Fair. 
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ing, 615. 
Mellish, Lord Justice, Death of, 196. 
Right to Lateral Support — Neighbor- 
ing Land, 406. 
Stoppage in Transitu — Transfer of Bill 
of Lading, 194. 
Surface Water — Adjoining ‘Owners, 
826. 
Telegraph Companies — Liability to 
Recipient of Message, 404. 
The Cleopatra Obelisk — Salvage, 410. 
The Penge Murder, 408. 
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English Version of Legal Maxims (by 
Morgan), 744. 

Equitable Charge, D. 305. 

Equitable Estate, D. 731. 


Equitable Relations of Buyer and Seller 


of Land (by Mitchell), 117. 

Equity, D. 119, 329, 499, 522, 752. 

Equity Pleading, D. 329. 

Error, D. 522. 

Escheat, D. 752. 

Escrow, D. 329. 

Estate for Life, D. 94, 499. 

Estate Tail, D. 94, 731. 

Estoppel, D. 119, 305, 329, 731, 752. 

Eviction, D. 522. 

Evidence, D. 94, 119, 305, 330, 499, 522 
781, 762. 

Ewell, Marshall D., Appointment of, 393. 

Examination of Bankrupt in Composition, 
598. 

Exchange, Bill of, D. 731. 

Execution, D. 119, 330, 523, 752. 

Executions, Void Sales on (by Freezan), 
368. 

Executors and Administrators, D. 95,120, | 
806, 330, 499, 523, 752. 

Executors and Administrators, Treatise | 
on Law of (by Williams), 148. 

Executory Devise, D. 499, 731. 

Exemplary Damages, D. 330, 523, 753. 

Exemption, D. 120, 330, 524, 753. 

Ex parte Hearing — Libellous Publication, 
415. 

Expert, D. 524. 

Experts, Fees of, 815. 

Experts, Testimony of, —Supreme Court, 
589. 

Extinguishment, D. 120. 

Extradition, D. 753. 

Extradition — Fugitive from Justice — 
Habeas Corpus, 602 


F. 


Fact or Law, Question of, D. 731. 
Factor, D. 95, 120, 731. 

Falsa Demonstratio, D. 499. 

False Pretences, D. 96, 120, 306, 753. 


Federal Citations (by Desty), 798. 

Fees of Experts, 815. 

Fellow Servant, Injury by, 197. 

Fere Nature, D. 524. 

Ferry, D. 96, 524. 

Fiduciary Relation, D. 96, 499. 

Field on Private Corporations, 558. 

Fire, D. 120, 524. 

Fire Insurance. See Insurance, Fire. 

Fire Insurance Cases (by Bennett, Vol. 5), 
359. 

Fisheries Commission, 380. 

Fishery, D. 120, 331. 

Fixture, D. 524, 732, 753. 

Forbearance, D. 524. 


, Foreclosure, D. 120, 331. 


| Foreign Attachment, D. 331, 524. 
Foreign Exchange, D. 7382. 
Foreign Government, D. 307. 
Foreign Judgment, D. 120, 831, 753. 
Foreign Law, D. 120. 
Foreign Ship, D. 499. 
Forensic Medicine and Toxicology, 355. 
| Forfeiture, D. 307, 499, 753. 
Forgery, D. 120, 753. 
| Franchise, D. 331. 
Fraud, D. 96, 120, 499, 524, 732, 753. 
Fraud, Law of (by Bigelow), 371. 
| Frauds, Statute of, D. 96, 120, 307, 316, 
331, 500. 
| Haareatons Conveyance, D. 121, 524. 
| Fraudulent Preference, D. 332. 
| Freeman on Law of Executions, 868. 
Freight, D. 96, 500, 732. 
Fugitive from Justice, D. 753. 
Fugitive from Justice — Habeas Corpus, 
602. 


G. 


Game, D. 524. 

Gaming, D. 121, 525. 
Garnishment, D. 832, 525. 

General Average, D. 46, 97. 
George Tyler Bigelow, LL.D., 818. 
Gift, D. 500. 

Gift to Executor, D. 97. 

Grand Jury, D. 332. 


Federal and State Courts, Conflict of, Guaranty, D. 97, 500, 782, 753. 


Jurisdiction, 186. 


| Guardian, D. 121, 382, 526. 
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H. 


Habeas Corpus, 602, D. 753 
Handwriting, D. 753. 


Handy Law Series, Law of Copyright| 


(by Spaulding), 803. 

Harlan, Judge, Appointment of, 390. 

Harvard Law School, 605. 

Harvey’s Reminiscences of Webster, 554. 

Hawley’s American Criminal Reports, 
572. 

Heir, D. 753. 

Heron on Jurisprudence, 167. 

Hilliard’s American Law, 3875. 

Hoffman, Murray, Death of, 822. 

Hog — Bad Character, 403. 

Holland’s Alberici Gentilis, 566. 

Homestead, D. 121, 232, 525, 753. 

Homicide, D. 382, 525. 

Honeyman’s Abridgment of Revised Stat- 
utes of New Jersey, 804. 

Hubbell’s Legal Directory, 580. 

Husband and Wife, D. 97, 121, 307, 332, 
500, 525, 732, 753. . 

Husband and Wife— Separate Mainte- 
nance, 177. 

Husbands’ Law of Married Women in 
Pennsylvania, 795. 


Ignorance OF Fact. See Criminal Law, 
Ignorance of Fact, Mens Rea. 
Illegal Contract, D. 121, 332, 525, 754. 
Illegitimacy, D. 97. 
ILLINoIs. 
County Legislature, 595. 
Ewell, Marshall D., Appointment of, 
393. 
Husband and Wife — Separate Mainte- 
nance, 177. 
Sleeping-Car Companies, 175. 
Implied Warranty, D. 732. 
INDIANA. 
Fees of Experts, 815. 
Indictment, D. 121, 333, 525, 754. 
Indorser, D. 121, 338, 525, 754. 
Infant, D. 121, 308, 383, 500, 625, 732. 
Influence of Religion on Jurisprudence, 
565. 
Injunction, 391, D. 122, 308, 500, 525, 732, 
754. 


‘ 


INDEX. 


Innkeeper, D. 333, 501. 
Insanity, D. 333. 
Insolvency, D. 122, 754. 
Insurable Interest, 172. 
Insurance, D. 97, 808,732. See Insurance, 
Life. 
Insurance Company, Action by, for Kill- 
ing Insured Persons, 585. 
Insurance (Fire), D. 122, 333, 526, 754. 
Insurance (Life), D. 122, 311, 338, 526, 
755. 
Insurance (Marine), D. 311, 755. 
Intent, D. 122, 333, 526. 
Intention, 384, D. 309, 501, 733. 
Interest, D. 97, 122, 333, 526, 756. 
Interest in Life Insured — Assignment of 
* Life Insurance Policy, 612. 
Internal Revenue, D. 306. 
International Copyright, D. 733. 
Interpleader, D. 333. 
Inter-State Commerce — Constitutional 
Law, 809. 
Inter-State Extradition, 819. 
Iowa. 
Physical Examination of Plaintiff, 595. 
Railway Passenger, 393. 
Issue, D. 733. 


J. 


JAPAN. 
Criminal Law, 620. 

JEREMIAH Mason AND THE Bar, 229. 

Johnson, Judge, Death of, 610. 

Joint Will, D. 97. 

Jones on Mortgages of Real Property, 
574. 

Judge, D. 526, 756. 

Judge Davis’s Successor, 174. 

Judge Dillon, 183. 

Judge Harlan, 390. 

Judges, Labor of, 606. 

Judgment, D. 122, 334, 526, 756. 

Judicature Acts, 204, 501. 

Judicial and Execution Sales, Law of (by 
Rorer), 804. 

Judicial Notice, D. 334, 756. 

Judicial Sale, D. 122, 334, 526. 

Jurisdiction, D. 122, 309, 384, 501, 526, 
733, 766. 

Jurisprudence, Heron on, 167. 
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Jury, D. 97, 128, 334, 527, 733, 757. 
Justice of the Peace, D. 527. 


K. 


Kansas. 
Negotiability of Note — Costs of Collec- 

tion, 177. 

Kansas Supreme Court Reports (Vol. 17), 
158. 

Kentucky Digest (by Stanton), 375. 

Killing of Insured Person — Action by 
Insurance Company — U. S. Supreme 
Court, 585. 


L. 


Labor of Judges, 606. 

Laches, D. 97, 123, 334, 502. 

Landlord and Tenant, D. 98, 123. 309, 334, 
527, 733, 757. 

Landlord and Tenant (by Sloane), 801. 

Lapse, D. 527, 733. 

Larceny, D. 98, 123, 384, 527, 757. 

Laros, Allen C., Trial of, 154. 

Lathrop’s Angell on Carriers, 157. 

Law and Fact, D. 335. 

Law Books, List of, 169, 377, 581, 806. 

Law of Trademarks (by Sebastian), 788. 

Law School, Harvard, 600. 

Law’s Delay, 822. 

Lease, D. 98, 310, 502, 527, 733, 757. 

Legacy, D. 98, 123, 811, 328, 835, 502, 521, 
527, 734, 751, 757. 

Legal Appointments, 828. 

Legal Directory (Hubbell’s), 580. 

Legal Maxims (by Wharton), 576. 

Length of Trials, 409. 

Letters, D. 502. 

Levy, D. 502. 

Lex Domicilii, D. 98. 

Lex Fori, D. 335. 

Lex Loci, D. 335. 

Lex Loci Contractus, D. 98. 

Liability after Divorce of Husband to 
Wife for Tort, 826. 

Liability for Judicial Act, 821. 

Liability of Railway Company — Assault 
on Passenger by a Fellow-Passenger, 
179. 

Libel, D. 98, 123, 502, 527. 
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Libel — Privileged Communication —Ju- 
dicial Proceeding, 399. 

Libellous Publication — Ex parte Hearing, 
615. 

License, D. 123, 527. 

Lien, D. 99, 123, 502, 527, 734, 754. 

Life Estate, D. 811, 784. 

Life Insurance. See Jnsurance, Life. 

Life Salvage, D. 99. 

Light and Air, D. 757. 

Limitation of Easement by Act of Grantee, 
608. 

Limitation of Liability, D. 734. 

Limitations, Statute of, D. 99, 105, 123, 
811, 317, 502, 527, 757. 

LiquipaTepD DamaGes, 286. 

Liquidated Damages, D. 99, 335. 

Lis Pendens, D. 123. 

Loan, D. 99, 734. 

Lorp ABINGER, 39. 

Lord’s Day, D. 527. 

Lost Property, D. 757. 

Lottery, D. 528. 

Lowell’s Reports (Vol. 2), 162. 


M. 


MacArthur’s Supreme Ct. Dist. of Colum- 
bia Reports, 155. 

MAINE. 

Liability after Divorce of Husband to 
Wife for Tort, 816. 
Order in Bankruptcy, 597. 

Maine Reports ( Vol. 66), 373. 

Malicious Prosecution, D. 335, 528. 

Mandamus, D. 123, 335, 528, 758. 

Manslaughter, D. 99. 

Manual of Criminal Law (by Washburn), 
800. 

Marine Insurance. See Jnsurance, Marine. 

Market, D. 99, 123, 734. 

Marriage, D. 99, 123, 311, 335, 528, 734. 

Marriage, Criminal, 192. 

Marriage Settlement, D. 502. 

Married Woman’s Property Act, D. 311, 
502. 

Married Women, D. 124, 335, 734. 

Married Women, Law of, (by Husbands), 
795. 

Marshalling, D. 335. 

Marshalling Assets, D. 502. 
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Martial Law, D. 335. 
MASSACHUSETTS. 
Attorney and Client — Commissions, 
178. 
Bankruptcy— Composition — Examina- 
tion of Debtor, 598. 
Bemis, George, Death of, 599. 
George Tyler Bigelow, LL.D., 818. 
Harvard Law School, 600. 
Negligence, 394. 
Perry, James W., Death of, 179. 
Massachusetts Reports (Vol. 121), 365. 
Massachusetts Reports (Vol. 122), 560. 
Master and Servant, D. 99, 124, 312, 335, 
502, 734, 758. 

Master and Servant. See The Relation of 
Master and Servant. 

May’s Democracy in Europe, 563. 


Measure of Damages, D. 99, 312, 336, 528, | 


734, 758. See Damages. 
Mechanic’s Lien, D. 124, 548. 
Mellish, Lord Justice, Death of, 196. 
Memphis Law Journal, 578. 

Mens Rea, 469. 

Merchant Shipping Act, D. 312, 502. 
Merger, D. 124. 

Mesne Profits, D. 336. 

MicuiGan. 

Constitutional Law — Patents, 396. 

Extradition — Fugitive from Justice — 
Habeas Corpus, 602. 

Mill, D. 528, 
Mine, D. 336, 502. 
MINNESOTA. 

National Banks — Purchase of Notes, 
397. 

Misdescription, D. 100. 
Misdirection, D. 312. 
Misnomer, D. 528, 758. 
Misprint, D. 502. 
Misrepresentation, D. 734. 
Mississippi. 

Liability of Railroad Company — As- 
sault on Passenger by a Fellow-Pas- 
senger, 179. 

Missourt. 

Extent of Federal Circuit, 606. 

Judge Dillon, 183. 

Libel — Privileged Communication — 
Judicial Proceedings, 399. 

Mistake, D. 124, 336, 528, 734, 758. 


INDEX. 


Mistake of Law, D. 100. 

Modification of Contract — Intention, 384. 

Money, D. 758. 

Money Had and Received, D. 124, 336. 

Monopoly, D. 124. 

Morgan’s English Version of Legal Max- 
ims, 7/4. 

Mortgage, D. 100, 124, 312, 336, 503, 528, 
784, 758. 

Mortgages of Real Property, Law of (by 
Jones), 574. 

Mortmain, D. 125, 336, 503, 734. 

Municipai Corporation, D. 125, 336, 529, 
758. 

Murder, D. 100, 336, 529. 

Murray, Hoffman, Death of, 822. 


N. 


Name, D. 529, 759. 
National Bank, D. 529, 759. 
National Bank Cases (by Thompson), 
793. 
National Bank — Purchase of Notes, 397. 
Naturalization, Chinese, 812. 
Navigable River, D. 503. 
NEBRASKA. 
Double Damages — Unconstitutional 
Law, 606. 
Necessaries, D. 125. 
Negligence, 394, D. 100, 125, 318, 336, 503, 
529, 785, 759. 
Negotiability of Note — Costs of Collec- 
tion, 177, 188. 
Negotiable Instruments, D. 125, 336, 529, 
759. 
Neighboring Land—Right to Lateral 
Support, 406. 
Nevada, Statutes of, 154. 
Nevada Reports (Vol. 12), 802. 
New JeRseY. 
Inter-State Extradition, 819. 
New Jersey Chancery Reports (Vol. 1), 
578. 
New Jersey Digest (by Stewart), 575. 
New Jersey Reports ( Vol. 10) 799. 
New Trial, D. 336, 529, 759. 
New York. 
Allen, Judge, Death of, 822. 
Charitable Bequests, 822. 
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New York,—Continued. 
Easement, Limitation by Act of Gran- 
tee, 608. 
Johnson, Judge, Death of, 610. 
Law’s Delay, 822. 
Liability for Judicial Act, 821. 
Murray Hoffman, Death of, 822. 
Stenography, 185. 
Vanderbilt Will, 400. 
New York Code of Civil Procedure (by 
Bliss), 570. 
Next Friend, D. 503. 
Next of Kin, D. 735. 
Nolle Prosequi, D. 336. 
Nonsuit, D. 336. 
Carouina. * 
Federal and State Courts — Conflict of 
Jurisdiction, 186. 
Pearson, Chief Justice, Death of, 610. 
Notary, D. 759. 
Notary Public, Duties of (by Proffatt), 168. 
Notes, Purchase of, by National Banks, 
797. : 
Notice, D. 101, 126, 813, 503, 529, 735. 
Notice to Quit, D. 126. 
Novation, D. 101. 
Nuisance, D. 101, 126, 336, 760. 
Nullity, D. 735. 


oO. 


Oath, D. 126, 387. 

Obscene Publication, D. 318. 

Officer, D. 126, 836, 529, 760. 

Official, D. 735. 

Omissions in Will, D. 503. 

Order in Bankruptcy, 597. 

Ordinance, D. 126, 337, 530, 760. 

Original Gift, D. 735. 

Overruled Cases in Connecticut (by Shars- 
wood), 802. 


P. 


Pannage, D. 735. 

Pardon, D. 126, 760. 

Parent, D. 126, 337, 530. 

PARLIAMENTS OF France, 262. 

Parol Evidence, D. 101, 785. 

Partial Loss, D. 313. 

Parties, D. 126, 313, 887, 760. 
Partnership, D. 101, 126, 337, 504, 735, 760. 


Party-Wall, D. 127, 337. 

Passenger, D. 127, 8387, 530, 760. 

Patent, 376, D. 127, 313, 504, 530, 736. 
Patent Law, AMENDMENT OF. See 
Amendment of the Patent Law, 205. 

Payment, D. 127, 337, 530, 760. 

Pearson, Chief Justice, Death of, 610. 

Penal Action, D. 127, 530, 760. 

Penaity, D. 102, 127, 337. 

Penge Murder, 408. 

PENNSYLVANIA. 

Arizona Reports, 823. 

Contributory Negligence— Stay Law, 
$23. 

Negotiability of Note, 188. 

State Secrets, 402, 610. 

The Steamship Towanda, 401. 

Period to ascertain Class, D. 736. 

Perjury, D. 337. 

Perkins’s Angell on Watercourses, 360. 

Perkins, Benjamin, on Sales, 369. 

Perkins’s Williams on Executors and Ad- 
ministrators, 148. 

Perpetuity, D. 530, 736. 

Perry, Jairus W., Death of, 179. 

Personal Covenant, D. 313, 504. 

Pew Case, Synopsis of, 376. 

Photograph, D. 760. 

Physical Examination of Plaintiff, 595. 

Physician, D. 530, 760. 

Platt on Influence of Religion on Juris- 
prudence, 565. 

Pleading, D. 102, 127, 337, 530, 760. 

Pleading and Practice, D. 102, 313, 504, 
736. 

Pledge, D. 127. 

Polygamy, D. 337. 

Possgssion, 688. 

Possession, D. 313, 504. 

Post-Office Address, D. 102. 

Powell’s Analysis of American Law, 787. 

Power, D. 127, 314, 504, 530, 737, 760. 

Practice, D. 128, 314, 504, 530, 760. 

Practice. See Pleading and Practice. 

Precatory Trust, D. 102, 737. 

Prerogative, D. 128, 337, 760. 

Prescription, D. 102, 337. 

PRESIDENTIAL Evections, 1. See also 
The Nicholas Plan for Electing the 
President. 

Presumption, D. 128, 504, 530. 
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Presumption of Death, D. 314. 

Prima Facie Proof, D. 103. 

Principal and Agent, D. 103, 128, 338, 580, 
737, 760. 

Principal and Surety, D. 128, 330. 

Priority, D. 128, 388, 580, 727, 760. 

Private Corporations, Law of (by Field), 
558. 

Privilege, D. 760. 

Privileged Communications, 172. 

Privileged | Communication — Judicial 
Preceedings, 399. 

Privity, D. 505. 

Probate, D. 103, 505. 

Proffatt on Notaries Public, 168. 

Proffatt’s American Decisions (Vol. 1), 
574; (Vol. 2), 804. 

Profits, D. 505. 

Profits and Losses, D. 737. 

Prohibition, D. 761. 

Promissory Note, D. 338, 505, 737. See 
Bills and Notes. 

Promotion, D. 505, 737. 

Promotion Money, D. 103. 

Proof, D. 505. 

Proof of Claim, D. 103. 

Protest, D. 737. 

Proviso, D. 505. 

Proximate Cause, D. 761. 

Proximate and Remote Cause, D. 128, 580. 

Proxy, D. 314. 

Publication, D. 737. 

Public Worship Act, D. 505. 

Publication, D. 505. 

Punitive Damages, 614. 

Purchase of Notes by National Bank, 397. 


Q. 


Questions for Use of Students (by Cox), 
874. 

Quiet Enjoyment, D. 338. 

Quo Warranto, D. 388, 531, 761. 


R. 


Railroad, D. 128, 338, 581, 761. 
Railway, D. 103,314, 506, 737. 
Railway Company, Liability of, 179. 
Railway Passenger, 393. 

Rape, 103, 631. 


INDEX. 


Ratification, D. 531, 787, 761. 
Realty and Personalty, D. 314, 506. 
Receipt, D. 129. 
Receiver, D. 888, 531. 
Redfield’s Surrogate Court Reports, (Vol. 
2), 367. 
Re-exchange, D. 787. 
Registry, D. 129, 838, 531, 761. 
Relation, D. 338. 
Release, D. 129, 338. 
Remainder, D. 531. 
Reminiscences and Anecdotes of Daniel 
Webster (by Harvey), 554. 
Remoteness, D. 104. 
Removal of Suits from State to United 
States Court, D. 129, 338, 531, 761. 
Rent, D. 814, 339. 
Repeal, D. 130, 761. 
Replevin, D. 130, 
Reports. 
Abboit’s N. ¥. Cases, Vol. IT, 579. 
Clifford’s (U. 8. C. C.), Vol. III, 796. 
Daly (N. Y.), Vol. VII, 797. 
Delaware Chancery, Vol. II, 576. 
Kansas, Vol. X VII, 158. 
Lowell (U. S. D. C.), Vol. II, 162. 
MacArthur’s D. of Col. Supreme Ct., 
155. 
Maine, Vol. LX VI, 373. 
Massachusetts, Vol. CXXI, 865; Vol, 
CXXII, 560. 
Nevada, Vol. XII, 802. 
New Jersey, Vol. X, 799. 
New Jersey Chancery, Vol. I, 578. 
Rhode Island, Vol. XI, 790. 
Sawyer’s (U. S.C. & D C.), Vol. IV, 
789. 
Surrogate Court, Vol. II, 367. 
Tennessee Chancery, Vol. LI, 367. 
Texas Ct. of Appeals, Vol. I, 166. 
United States, Vol. XCIV, 354; Vol. 
XCV, 784. 
Wisconsin, Vol. XLI, 165; Vol. XLII, 
579. 
Reprieve, D. 582. 
Request, D. 104. 
Res Adjudicata, D. 314, 339. 
Rescission, D. 130, 532. 
Residuary Legatee, D. 506. 
Restraint of Trade, D. 339. 
Return, D. 532. 
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Reversion, D. 506. 
Revocation, D. 104, 130, 532, 761. 
Ruope Isianp. 
Assignment of Life Insurance Policy — 
Interest in Life Insured, 612. 
Duty imposed by Municipal Ordinance 
— Right of Action, 189. 
Rhode Island Reports (Vol. 11.), 790. 
Right of Action for Breach of Duty im- 
posed by a Municipal Ordinance, 189. 
Right to Lateral Support — Neighbor- 
ing Land, 840. 
Riparian Owner, D. 339, 532, 761. 
Riparian Proprietor, D. 314. 
Robert’s Vermont Digest, 792. 
Roman Law Procedure, Lecture on, 376. 
Rorer on Law of Judicial and Execu- 
tion Sales, 804. 


Sale, D. 104, 130, 314, 339, 506, 532, 738, 
761. 

Salvage, D. 105. 

Salvage — Cleopatra Obelisk, 410. 


Satisfaction, D. 339. 

Savings Bank, D. 130. 

Sawyer’s U.S. C. & D. Ct. Rep. (Vol. 4), 
789. 

School, D. 761. 

Scintille Juris, 577. 

Scire Facias, D. 180. 

Seal, D. 130, 339, 582. 

Search-Warrant, D. 532. 

Sea-Wall, D. 105. 

Seaworthiness, D. 105, 315, 738. 

Sebastian on Law of Trade-Marks, 788. 

Security, D. 315. 

Seduction, D. 180. 

Seisin, D. 506, 761. 

Separate Estate, D. 507. 

Separate Maintenance — Husband and 
Wife, 177. 

Separate Use, D. 738. 

Servant. See Master and Servant. 

Service, D. 761. 

Set-off, D. 130, 315, 762. 

Settlement, D. 315, 507, 738. 

Sewer, D. 582. 

Sharswood’s Overruled Cases in Connect- 
icut, 802. 


Shelley’s Case, D. 738. 

Sheriff, D. 508, 532, 762. 

Shifting Clause, D. 506. 

Ship, D. 762. 

Shipping, D. 839. 

Shipping and Admiralty, D. 105, 315, 
608, 738. 

Signature, D. 762. 

Slander, D. 105, 131, 339, 502, 508. 

Slander and Libel, Townshend on, 160. 

Slave, D. 181. 

Sleeping-Car Companies, 175. 

Sloane on Landlords and Tenants, 801. 

Smith’s Elements of the Laws, 373. 

Smith’s Law of Contracts (by Shars- 
wood), 569. 

Soldier, D. 181. 

Solicitor, D. 815, 509, 738. 

Solicitor and Client, D. 105. 

Spaulding’s Handy Law Series — Law 
of Copyright, 803. 

Specific Bequest, D. 509, 738. 

Specific Charge, D. 316. 

Specific Performance, D. 316, 509, 532, 
788, 762. 

Stanton’s Kentucky Digest, 375. 

Stan Court or, 21. 

State Secrets, 402, 610. 

Statute, D. 105, 131, 316, 339, 509, 789. 

Statute of Frauds. See Frauds, Statute of. 

Statute of Limitations. See Limitations, 
Statute of. 

Statutes of Nevada, 154. 

Steamship Towanda, The, 401. 

Stenography, 185. 

Stephen’s Digest of Criminal Law, 164. 

Stewart’s New Jersey Digest, 575. 

Stewart’s New Jersey Reports, 578. 

Stock, D. 533, 762. 

Stoppage in Transitu, D. 105, 509. 

Stoppage in Transitu— Transfer of Bill 
of Lading—Part Consideration, 
194. 

Sub-Contractor, D. 817. 

Sub-Lease, D. 739. 

Subrogation, D. 131. 

Subscription, D. 

Substitution, D. 106. 

Succession Duty, D. 181. 

Suicide, D. 339. 

Sunday, 533. See Lord’s Day. 
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Supreme Court of United States — Deliv- 
ery by Carrier, 171. 

Surety, D. 131, 533, 762. 

Surface-Water, D. 762. 

Surfacg-Water — Adjoining Owners, 826. 

Surrender, D. 317. 

Surrogate Courts Reports (Vol. 2), 367. 

Syndicate, D. 106, 739. 
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